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Abstract

The best treatment for non-communicable diseases that can lead to organ failure which are on the rise in many
African nations is organ or tissue donation for transplantation. Since its inception, organ transplantation has
saved countless lives and is considered one of the marvels of medical science. It is difficult, nevertheless,
because majority of African nations lack transplant facilities as well as detailed legal frameworks that address
the donation and transplantation of human organs and tissues. Human Organs are not interchangeable with
aftermarket auto parts. Regulations must be immediately made in order to get them, especially in order to
prevent their being bought and sold like commaodities. Following that, some nations have developed legislative
structures in that regard. A few African nations- South Africa, Egypt, Nigeria and Tunisia, for example have
made progress by passing laws, setting up transplant centers, and performing successful transplant procedures.
Nigeria enacted the National Health Act 2014, which includes rules pertaining to donation and transplantation
of human tissues and organs. The World Health Organization offers guidelines to control the sale of human
organs for commercial purposes. On Organ and tissue Transplantation, the World Health Assembly has issued
resolutions WHA.57.18 and WHA 63.22. Moreover, Resolution 71/322 has been adopted by the UN to the
same effect. Once more, the Abuja Declaration offers a sound advice on same. The goal of this paper is to
assess if human organ donation and transplantation are acceptable in Africa. It uses a doctrinal research design
utilizing primary and secondary data sources, and comes to the conclusion that stringent adherence to rules
and regulation will improve professional practice, while inadequate regulatory frameworks found in certain
African nations are insufficient to guarantee effective quality standards for organ transplantation.
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1. Introduction

Since the 1950s, when organ transplantation first became possible, many lives have been saved. Positive
results for donors and recipients are rising as transplantation medicine's methods and tools advance. The
human body and all of its components are inevitably subject to internal and external wear and tear, which may
eventually call for a replacement or transplant . Any portion of the human body made up of a structured
arrangement of tissues that the body is unable to replicate in its entirety is considered an organ under the UK
Act. 2 According to science, cadavers, living, genetically related people, living unrelated people in certain
situations where no unapproved payment is made to the donor, and living unrelated people can all donate
organs. First and foremost, there is no situation in which physicians should support or take part in the trade of
human organs. They are not allowed to solicit donors or arrange for the financial provision of healthcare to
those who desire to buy or sell organs.® Physicians must also ensure that donor’s consent to a donation was
granted free from any form of undue influence, including the promise of material or financial gain.* Each
donor's motivation needs to be evaluated by a medical professional or other suitably qualified individual who
is not part of the transplant team.®

The selfless act of donating one's organs to a patient (recipient) experiencing organ failure or renal failure is
known as organ donation. ® When weighed against the available alternatives to treatment, this procedure offers
the most clinical and economical care.” Living or deceased people are frequently the source of organs or tissues
for transplantation.

In contrast, the most effective treatment for individuals experiencing organ failure or renal failure is
transplantation. By replacing the malfunctioning organs, this procedure offers the recipient a second chance
at life.® A human organ is a comparatively autonomous bodily component that performs one or more tasks.
Stated differently, it is a separate component of an organism that carries out one or more specialised tasks,
such as the eyes, ears, heart, lungs, liver, and kidney. The foetal kidney, liver, heart, lungs, pancreas, bone
marrow, cornea, eye, bone, skin, and intestine, including the oesophagus, stomach, small or large intestine, or
any portion of the gastrointestinal tract, are all considered human organs as defined by section 301.° For end-
stage organ failure, such as liver and heart failure, transplantation of human organs is frequently the only

course of treatment. It refers to the movement of organs between bodies, such as the kidney. It is also known
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as the process of substituting healthy organs or tissues for diseased organs, organ components, or tissues.*®

The process of organ and tissue donation and transplantation involves the removal of an organ from the donor's
body and transplanting it into the recipient's body to replace a failing, inadequately functioning, or absent
organ or tissue. Many non-communicable diseases (NCDs) result in end-stage organ failures, such as end-
stage renal disease, which make transplantation the preferred, but infrequently accessible and available,

treatment option necessary for the majority of end-stage organ diseases. **

The United States of America developed the Uniform Act,'?> which facilitates organ and tissue donation and
their eventual use for transplantation and other medical purposes. It also creates a supportive legal environment
for such innovative medical endeavours.*® Furthermore One of the many nations with an effective regulatory
framework against organ harvesting and trafficking is the United Kingdom. One of the legislative frameworks
governing the removal, storage, and general handling of human organs is the Human Tissue Act, of 2004.**
The Human Tissue Act, of 2004 is one of the regulatory legal frameworks on the removal, storage or general
dealings of human organs.’® The Human Tissue Act!® is a similar legislation to the National Health Act in
Nigeria with all intents and purposes. However, a variety of flexible obstacles impede the advancement of
organ and tissue donation and transplantation in Africa. The lack of thorough legal frameworks in many
African nations is one of the main obstacles.!” It is challenging to build a strong and long-lasting network
because transplantation procedures are unclear and inconsistent due to a lack of clear rules and guidelines.
The field of organ transplantation faces serious manpower shortages in addition to legal gaps. One major
barrier to increasing transplant services is the lack of qualified medical personnel, such as surgeons, specialists,
and transplant coordinators.'® There is not enough expertise in the field to perform transplant surgeries and
provide the necessary post-operative care.® Moreover, different African nations have differing levels of
political will to address organ and tissue transplantation.?® While some countries actively seek to establish the
required infrastructure and policies in recognition of the significance of transplantation, others may not give

the matter top priority because of conflicting healthcare priorities or limited resources. This persistent lack of
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(2012): 970-73.
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5772/inlechosen.94986 .
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doi:10.1001/jama.1968.03150110049007
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15 Jason Haynes, “The Modern Slavery Act (2015): A Legislative Commentary” 37(1) Statute Law Review, [2016] 34
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17 F Ambagtsheer, and W Weimar, ‘Organ Recipients: In Trafficking in Human Beings for the Purpose of Organ Removal: A
Comprehensive Literature Review,’A. Pascalev, J. De Jong, F. Ambagtsheer, S. Lundin, And ors (eds) (Lengerich: Pabst Science
Publishers, 2014).
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Wiley, 1977.Reprinted with additions, Brunswick, NJ: Transaction Books,1987).91

20 F Ambagtsheer, and W Weimar. ‘A Criminological Perspective: Why Prohibition of Organ Trade Is Not Effective and How the
Declaration of Istanbul Can Move Forward.” (2012): Am J Transplant 12, no. 3 571-75.

TIJER2504174 | TIJER — INTERNATIONAL RESEARCH JOURNAL www.tijer.org | b246



http://dx.doi.org/10.5772/intech

TIJER || ISSN 2349-9249 || © April 2025, Volume 12, Issue 4 || www.tijer.org
political commitment impedes the field's advancement even more. Inadequate infrastructure and scarce

resources also contribute to the complexity of donation and transplantation procedures in Africa. The
availability and accessibility of transplantation services are limited by the lack of medical facilities, such as
transplant centres, specialised equipment, and laboratories. This adds to the overall limitations that the

transplant community faces, along with financial and logistical obstacles.

Nevertheless, some African nations have made noteworthy progress in spite of these obstacles. Some countries
that have made great progress include Egypt, South Africa, and Tunisia, with legislative actions and transplant
centres. Transplant procedures have been completed successfully in these nations, proving that advancement
is achievable despite some encountered challenges.?! The growth of transplantation programs in Africa has
been greatly aided by international cooperation. Opportunities for training, expertise, and resource sharing
have been made possible through partnerships with institutions, organisations, and specialists from around the
globe. In African transplant centres, these partnerships have improved post-operative care, advanced surgical
methods, and increased capacity. Regional organisations like the African Union and the African Society of
Transplantation are urged to strive towards harmonising policies and guidelines in order to address the legal
gaps and challenges. By means of awareness campaigns and public education initiatives, these endeavours
aim to create a unified framework that upholds ethical standards, safeguards the rights of both donors and

recipients, and eliminates misunderstandings. %2
2.History of Organ Transplantation in Africa

Mythology from ancient times has influenced stories about creatures that combine parts of other people to
form their own bodies, including skin. There were no medical options available for incurable diseases in the
1950s. The first successful kidney transplant in a human was performed by a team of scientists and surgeons
in 1954.2%Scientific advancements and discoveries since then have made the once-fantastical idea of organ
transplantation a reality. The EBER Papyrus, written in 1550 BC, is credited with being the first written record
of transplantation.?* The first plastic surgery is said to have been performed by the Indian surgeon Sushruta,
who is regarded as the father of surgery.? The first skin transplant to be verified was carried out in 1869 by
the Swiss surgeon Louis-Jacques Redeverin, who demonstrated that the procedure was successful with
epidemic grafts.?® Skin grafts were used in the treatment of burns until World War I. A particular notable
patient during world war 11 was pilot Charles Woods, who was carrying a cargo of 30,000 litres of aviation
fuel, which exploded at takeoff and he suffered severe burns. The medical staff at Pennsylvania’s Valley Forge
General Hospital transplanted skin from a recently departed soldier into Woods. After years of success with
this graft, Woods went back to his regular life, started a family, and succeeded as a businessman. He passed

away at the age of 84.%'

2 Ulasi (n 11).

22 |bid 12-22.

ZKristen B Nordham and Scott Ninokawa ‘History of Organ Transplantation’(Baylor University Medical Center
241C Paul, ‘Skin Grafting in Burns, Wounds’ (2008) Pubmed J (20) (7).

2Singh V Sushruta, The Father of Surgery (2007) Natl J Maxillofac Surg 8 (1)

2 DE Barke, ‘New Donor in Areas of Skin Grafting’ (1948) Ann Surg 127 (3):400 doi :10.1097/0000058
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A large portion of the early research on organ transplants concentrated on kidneys because, at the time, live

donors could only survive with one kidney; the only successful transplants were human-to-human alografts.
Six patients, however, received renal chimpanzees between 1963 and 1964, and as a result of the majority of
these donors, an investigation into reports of xenotransplants was launched.?® The survival periods of the
recipients of chimpanzee kidneys ranged from 11 days to 9 months. While the majority of transplants
performed in the early years concentrated on kidneys, by the late 1960s, transplants involving the liver, heart,
and pancreas had also started.?® Live donation of a single kidney was performed for the first time in 1954, but
live donation of parts of other organs was only introduced in the 1990s.%° Up until this point, cadaveric donors
have been the primary source of organs and tissues in Europe and America. When deprived of blood, living
tissue degrades quickly, so organs must be refrigerated and delivered to the recipient for implantation in a
short amount of time. The acceptance of "beating heart” donors as terminally ill allowed for a short transfer
time, which involved removing organs from them.3! The demand for organs is rising globally as there is a
shortage of organs and tissues for transplantation. In South Africa, the first organ transplant was a kidney
transplant carried out in 1996 at the Wills Donald Medical Centre in Johannesburg.®? Christian Bernard
performed the first successful heart transplant in 1969 at the Groote Shur Hospital in Cape Town.*? Bernard
and his team promoted orthotopic and heterotopic heart transplantation from 1968 until 1983. They worked
on studies related to cardiac conditions. The group made progress on the ideas of brain death, organ and tissue
donation, and transplantation ethics. They conducted research on ways to better preserve and safeguard donor
hearts. Their studies ranged from developing appropriate hypothermic perfusion for heart storage ,
hemodynamics and metabolic changes in brain death to xenotransplantation.®*

South Africa has the most advanced transplant programme in the continent but globally their transplant
activities remain somewhat lower than other countries with the same economic capacity.* Namibia had first
kidney transplantation in March 2016 and is reported to have done a heart transplant.*® Ghana started a kidney
transplant programme in 2008 at Korlebu teaching hospital Accra Ghana , between 2008 and 2014 the program
had performed 17 transplantations and in 2015 , they established a national registry.®’ Ivory Coast
implemented the law authorizing organ donation in 2012.%8 Nigeria commenced organ transplantation activity

in a privately owned hospital.*® In Nigeria, organ donation and transplantation has not gained much ground,

28 |bid.

Nordham and Scott Ninokawa (n 23)

30N Nadir,’Law and Medicine: An Analysis of the Organ Transplantation Law in India.” <nupur.nadir@Iegalserviceindia.com
>Accessed 2 August 2024.

31 Ibid

32) Fabian , H Maher and others, ‘Favourable Outcomes For The First 10 Years Of Kidney And Pancreas Transplantation At
Wits Donald Gordon Medical Centre, Johannesburg South Africa’ (Afr Med J2016 ;106(2):172-176.
<https://doi.org/10.7196/SAMJ.2016.v106i2.10190>accessed 15 June 2024.

33)G Brink and J Hassoulas , ‘The First Human Heart Transplant And Further Advances In Cardic Transplantation At Groote
Schuur Hospital And University Of Cape Town’ (2009) Cardiovasc J Afr; 20:31-35.
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% MR Moosa, ‘The State Of Kidney Transplantation In South Africa,” (2019) S Afr Med j 2019 ; 109 (4); 235-240 Doi
:10.7196/SAMJ.2019.v109i4.13548

3] Benito,” First Ever Kidney Transplant in Namibia: A Success’ <https://wwwnampa.org/index.php?> Accessed 12 August 2024.
37C Osafo, B Morton and others organ transplantation in Ghana Transplantation 2018:102 (4); 539-541.

DA Lagou, KC Ackoundou-N’guessan and others, ‘Characteristics And Outcomes Of Living Kidney Donors After Donation: A
Report from Cote d’Ivoire’, (2016) Saudi Kidney Dis Transpl ; 27(3) :563-568.

%] Ulasi, C ljoma, O Onodugo, E Arodiwe, J Okoye , U Onu, and others Post Transplant Care of Kidney Transplant Recipients
and their Donors in Nigeria. Exp Clin Transplant 2019; 17 (Suppl 1): 50 — 56.
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although there is a lot of improvement recently compared to what was in operation decades ago. The first

successful organ transplantation procedure in Nigeria was a kidney transplant at St Nicholas Hospital in Lagos
in 2001. This success has opened the pathway to organ transplantation surgeries in Nigeria that has given rise
to issues of organ donation and transplantation within the socio-cultural and legal ambits.*°Also, since 2001,
there are now about 15 centers and with over 770 transplants having been performed between 2000 and 2019
in Nigeria.** A bill to establish a legal framework for human cell and tissue transplant and to regulate donations
and trade was approved by the Ugandan cabinet in June 2020.%? There are approximately 35 kidney transplant
centres accepting donations from living donors in the WHO African Region.** Namibia and Uganda reported
one heart transplant centre each. This success has paved the way for organ transplantation surgeries in Nigeria,
raising issues surrounding organ donation and transplantation within the socio-cultural and legal spheres.
Kenya has five corneal transplant centres, compared to twelve in Algeria. While, Algeria has five bone marrow

transplant centres and three liver transplant centres. 44

In September 2015, Ethiopia began a kidney transplant program in partnership with an American hospital.
By February 2018, their single transplant facility had completed 70 living donor kidney transplants.*® Kenya
started Kidney transplantation in 2009 and by 2019 had performed 200 transplants. Their government
augmented the existing infrastructures to support 10 transplants per month.*® In 1980, Mauritius began kidney
transplantation; it was discontinued in 1982 due to poor outcomes, but it was resumed in 1993.#” The Human
Tissue (Removal, Preservation and Transplant) Act was promulgated in 2006 and amended in 2013, but new
legislation was enacted in 2018 for the country.*® Sudan performed very few kidney transplants for the next
25 years after performing its first transplant in 1974.4° However, the program was revived in 2000, and 222
transplants were carried out in 2016.>° Tanzania began kidney transplantation services locally in November
2017 in cooperation with hospitals in India and Japan. Her earlier program involved foreign transplants
supported by the government. In order to prevent commercialisation, recipients and donors underwent pre-

transplant work-up locally, and donor verification through DNA profiling was carried out.>*

40 O Titilayo Aderibigbe and Adesoji K. Adebayo, ‘Contemporary Issues On Organ Donation And Transplantation’(2022)
Journal Of Legal Studies And Research VVolume 8 Issue 4 ISSN:2455 2437 .
4111 Ulasi, CK ljoma , Organ Transplantation in Nigeria. (2016) Transplantation; 100 (4) :695-697.
42 Ulasi and others, (n11).
43A Loua, M Feroleto , A Sougou , OMJ Kasilo , JB Nikiema, W Fuller W and others, ‘A Review Of Policies And Programmes
For Human Organ And Tissue Donations And Transplantations’, (2020) WHO African Region. Bulletin of the World Health
Organization doi: http://dx.doi.org/10.2471/BLT.19.236992
4 1bid.
MM Ahmed , FM Tedla, AB Leichtman , JD Punch, ‘Organ Transplantation in Ethiopia’. (2019) Transplantation 103(3) 449-
451
46 Ulasi (n36)
47 The Evolution of Renal Transplantation in Mauritius 1980-1997°. (2001)Transplant Int 2001;(14) 115-116.
48 N Gopee, The Renal Transplantation Issue. (2018) <http://www.mauritiustimes.com/mt/the-renal transplantation-issue>.
Accessed 14 August 2024.
49 |AM Ahmed , EA Musa , Q Shaikh , ME Elsharif, ‘KidneyTransplantation in Sudan’. (2018): Transplantation 102 (10) 1583.
0 Ulasi (n 39) 8
51 Ulasi ibid.
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The majority of Central African nations lack a transplant program, but Angola enacted legislation on human

tissue, cell, and organ transplantation in March 2019 to facilitate transplantation..>? The national programs for
organ donation and transplantation in the majority of sub-Saharan African nations are slow to develop, lacking
in institutional support, technical expertise, and infrastructure. These include the high expense and complexity
of transplantation, the low GDP, the absence of subsidies, and the scarcity of facilities. In 2018, it was reported
that kidney, heart, cornea, liver, and bone marrow transplants were conducted at 62 transplant centres spread

over seven African countries..>
3. Justification for Organ Transplantation: An Overview

Ocular (corneas and sclera), cutaneous (skin, dermis), musculoskeletal (bone, cartilage, ligaments),
cardiovascular (heart valves, vascular conduits), and foetal (chorion-amniotic membrane) tissues are among
the human tissues that can be transplanted. Both children and adults can benefit from human tissue
transplantation; these benefits include increased survival rates after severe burn injuries, mobility restoration,
the closure of chronic wounds, heart function rehabilitation, and sight restoration. In 80% of cases, corneal
disease (scarring or perforation) can be effectively treated with transplantation.>* Tissue transplantation
enables many patients to resume independent and economically productive lives. Even though xenografts
which are products derived from animals and bioengineered substitutes are developing, they are still unable
to completely replicate or serve as a substitute for all tissues derived from humans. Production costs and
resource constraints may be impediments to universal access when they are present. The best and frequently
only life-saving therapy for a number of serious and life-threatening congenital, inherited, and acquired
diseases and injuries is the transplantation of human tissues, organs, or cells. > Therefore, the availability and
access to human tissues for transplantation remains essential. Organ transplantation is often the best, if not the
only, treatment for acute and chronic organ failure. Non communicable diseases such as diabetes and arterial
hypertension, combined with various social determinants (e.g. alcoholism, obesity), may lead to chronic
kidney disease and liver cirrhosis, conditions that are among the top 10 causes of death worldwide. Kidney
transplantation is a far more favorable treatment modality versus dialysis in terms of survival, quality of life
and cost-effectiveness. For chronic or acute liver failure, as well as some cardio respiratory conditions, the

only alternative to transplantation is death °

52 R Jahora . ‘Angola Paves the Way for Organ Transplants,’(2019) <http://www.ahora.cu/en/sport/115section/world/14740>-
angola-paves-the-way-for-organ-transplants>

Accessed 20 August 2024.

3 A Loua , M Feroleto, A Sougou , OMJ Kasilo, JB Nikiema , W Fuller, et al.’A Review Of Policies And Programmes For
Human Organ And Tissue Donations And Transplantations, WHO African

Region. (2020) Bulletin of the World Health Organization doi: http://dx.doi.org/10.247//BLT.19.236992

4SL Dunker , WJ Armitage, M Armitage, L Brocato , FC Figueiredo, MBA Heemskerk , et al. ‘Outcomes of Corneal
Transplantation in Europe’: Report by the European Cornea and Cell Transplantation Registry. J Cataract Refract Surg. 2021;
47(6): 780-85.

% ‘Human Organ and Tissue Transplantation ‘WHO Report by the Director-General Seventy-Fifth World Health Assembly
AT5/41 Provisional Agenda item 27.212 April 2022

%6 [1 Ulasi CK Ijoma, The Enormity of Chronic Kidney Disease in Nigeria; The Situation in A Teaching Hospital in South —East
Nigeria, (2010) Journal of Tropical Medicine 2010 doi :10.1155/2010/501957;2010
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As many African countries experience a surge in non-communicable diseases, such could have a devastating

effect on a region with significant resource constraints due to the expensive and resource-demanding health-
care provision needed to treat many of these diseases. For chronic or acute liver failure, as well as some cardio
respiratory conditions, the only alternative to transplantation is death. °” For instance, a standard course of
treatment for certain diseases that result in end-stage organ failures is the donation of an organ or tissue for
transplantation.®® Such a procedure is not only expensive but also necessitates the expertise of medical
professionals, infrastructure, tools, and regulatory frameworks. The region's high rate of chronic kidney
disease, which frequently results in fatal kidney failure if left untreated, highlights the need for effective
treatment interventions for organ failures. According to estimates from a systematic review, the prevalence in
adults between 2012 and 2016 varied from 10.4% in southern Africa to 14.4% in eastern Africa, 16.0% in
central Africa, and 19.8% in western Africa.>® Deaths caused by renal failure in the region are also high. For
example, a 10-year audit of a hospital in Cameroon showed a high proportion (44.9%; 297/661) of people on

maintenance haemodialysis had died.%°

The results of organ transplants in humans have improved recently as a result of advancements in surgical
methods, organ preservation, immunosuppression, and antimicrobial therapies.®* However, this treatment
remains unattainable for the subset of Africans who may be deemed medically suitable for transplantation.
The lack of transplant specialists, health facilities, capacity to achieve acceptable graft outcomes, as well as
the affordability of surgery and subsequent lifelong immunosuppression treatment for the patients are major

barriers.52

Furthermore, patients’ cultural and religious attitudes towards organ donation and trust in the health system
may affect the demand for transplantation.®® Culture today is a major determinant particularly amongst the
developing societies of Africa in issues surrounding the post-humous use of the human body.%* Culture is
generally referred to as the sum total of attitudes, beliefs, experience, knowledge, meanings, material objects,
hierarchies, religion, spatial relations, and values of a group of people, that has come to be recognized as their
common bond.® A significant part of the culture of most the ethnic groups in Africa relates to issues of

cadaveric donation, erecting automatic barriers on the way of accessing non-regenerative organs.®® Amongst

57 MJ Nyirenda. Non-communicable Diseases in sub-Saharan Africa: Understanding The Drivers of the Epidemic to Inform
Intervention Strategies. Int Health. 2016 05;8(3):157-8. doi: http://dx.doi.org/10.1093/inthealth/ihw021 PMID: 27178673

%8 Ulasi (n 39)

% AD Kaze, T llori, BG Jaar , JB Echouffo-Tcheugui, ‘Burden Of Chronic Kidney Disease On The African Continent: A
Systematic Review And Meta-Analysis’.(2018) BMC Nephrol. 06 1;19(1):125. doi:http://dx.doi.org/10.1186/s12882-018-0930-5
PMID: 29859046

80MP Halle, G Ashuntantang , FF Kaze , C Takongue , AP Kengne, ‘Fatal Outcomes Among Patients On Maintenance
Haemodialysis In Sub-Saharan Africa: a 10-year audit from the Douala General Hospital in Cameroon.’(2016) BMC Nephrol. 11
3;17(1):165. doi: http://dx.doi.org/10.1186/s12882-016-0377-5

PMID: 27809790

61 X Hou , W Sui, W Che , J Chen, Y Dai . Current Status and Recent Advances in Liver Transplant Using Organs Donated After
Cardiac Death. Exp Clin Transplant. 2015 Feb;13(1):6-18. doi: http://dx.doi.org/10.6002/

ect.2014.0194 PMID: 25654409

62 £ Muller, Transplantation in Africa - An Overview. Clin Nephrol. 2016;86(S1):90-5. doi:
http://dx.doi.org/10.5414/CNP86S125 PMID: 27879190

8 Christopher Esezobor, Elizabeth A Disu and Saheed Oseni,’ Attitude to Organ Donation Among Healthcare Workers in Nigeria”
[2012] (26)(6) Clinical Transplantation

84 K S Satyapal, ‘The Treatment of Human Remains’ (2012) 5 (1), South African Journal of Bioethics & Law, 55-60.

8 G Hofstede, Cultures and Organizations: Software of the Mind, (McGraw Hill, New York, 1997).

8 AK Eziyi, et al, ‘Determinants of Acceptance of Organ Donation among Medical Students Nigeria’

TIJER2504174 | TIJER — INTERNATIONAL RESEARCH JOURNAL www.tijer.org | b251




TIJER || ISSN 2349-9249 || © April 2025, Volume 12, Issue 4 || www.tijer.org
the three, there is a variety of taboos surrounding contact with dead bodies, a belief that is accentuated by the

multilayered differences in funeral rituals and superstitions about what happens after an individual dies. In
most cultures, respect for the human body being intact upon the death of the owner, is based on the
presumption that the body belongs to the almighty maker of all (God), and that failing to secure the body in
one piece, will not only jeopardize the entry of the departed into the new world but would also cause
unimaginable calamities and misfortunes to befall the community.®” The belief therefore is that cutting open
a dead body to harvest an organ, or burying the same without some parts, is a bad omen that offends custom
and diminishes the value to be accorded the deceased and his/ her family .%

The World Health Assembly (WHA) has adopted two resolutions and a guidance document regarding the
availability, safety and appropriate use of organs and tissues: the resolutions on Human organ and tissue
transplantation (WHA57.18 andWHAG3.22);% and the accompanying document WHO guiding principles on
human cell, tissue and organ transplantation.”In addition, the United Nations (UN) General assembly has
adopted the resolution strengthening and promoting effective measures and international cooperation on organ
donation and transplantation to prevent and combat trafficking in persons for the purpose of organ removal
and trafficking in human organs.”*These resolutions and guiding principles urge Member States to take steps
for the provision and safety of organ and tissue donations and transplantations.’? Furthermore, the Declaration
of Istanbul on Organ Trafficking and Transplant Tourism recommends that all countries need a legal and
professional framework to govern organ donation and transplantation activities, as well as a transparent
regulatory oversight system that ensures donor and recipient safety and the enforcement of standards and
prohibitions on unethical practices.” At the regional level, the Abuja Declaration gives recommendations
regarding preventive activities and transplantation for end-stage renal diseases in Africa.”* Organ
transplantations have been done in the African Region since 1967, when the first heart transplant ever was

(2014) 1 (8), International Journal of Medicine and Medical Sciences, 116-121

67J. S. Mbiti, African Religions and Philosophy, (Heinemann Educational Books Ltd, Oxford, 1990) 83

8 SB Oluwole, ‘Reincarnation: An Issue in African Philosophy’, in S. B. Oluwole (ed.), Witchraft,

Reincarnation and the God-Head, (Excel Publishers, Lagos,1996).
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Resolutions and Decisions. Geneva: World Health Organization; 2010. < https://apps.who.
int/gb/ebwha/pdf_files’sWHA57/A57_R18-en.pdf >. 10. WHA63/22. Human organ and tissue transplantation. In: Sixty-third
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performed in South Africa.” Since then, other countries in the region have established functional organ

transplant programmes. In these countries, there is at least one kidney transplant centre with the capacity to
perform Kkidney transplantation and post-transplant management of recipients within the country’s
borders.”®Data from Nigeria show that between 2000 and 2010, a total of 143 kidney transplantations from
living donors were performed in five transplants centres,’’while data from Ghana show that 17 kidney
transplants from living donors were performed between 2008 and 2014.18® In Ghana, a national registry for

end-stage kidney disease and kidney transplantation was established in 2015.7

In 2013, the South African Transplant Society invited 10 countries from sub-Saharan African (Cameroon,
Ethiopia, Ghana, Kenya, Malawi, Nigeria, Rwanda, Senegal, Sudan, Tunisia, and Zambia), which had the
need and ability to develop a transplant programme, to attend a Global Alliance on Transplantation meeting
in Durban, South Africa. Of the invited countries, five countries (Ghana, Kenya, Nigeria, Sudan and Tunisia)
performed living related donor transplantation in 2012.8° South Africa was the only country where both living
and deceased donor Kidney transplantations have been performed.®! There are a number of obstacles facing
organ and tissue donations and transplants in the African region. Notable examples include: insufficient legal
requirements and weak regulatory frameworks; lack of access to transplantation centres due to the absence of
appropriate infrastructure; insufficient technical expertise, including competent human resources and
technology; unavailability for immunosuppressive agents; and lack of funding for such programmes.®? Some
countries had legal requirements in place for organ and tissue donations from living donors, such as written
consent and ethical committee’s approval.® In Kenya, the health ministry had drafted new legislation, which
covers the donation of organs and tissues from both living and deceased donors.®* The weak regulatory
frameworks in these countries are often insufficient to ensure the effective regulatory oversight needed for the
implementation of quality standards for organ transplantation.® The development and implementation of such
frameworks can contribute to mitigate the major concern of the commercial transaction involved in most live

unrelated donors for renal transplants in low and middle income countries. Furthermore, the lack of public
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education, awareness and motivation for organ donation in most countries, especially in those with many

religious, cultural, and social traditions, can create barriers to access donation and transplantation services.
Successful transplantation programs require efficient administration and organisation, and there is little
cooperation amongst African nations. Just seven nations: Algeria, Cote d'lvoire, Ethiopia, Ghana, Mali,
Senegal, and Uganda have national authorities in place to supervise transplant operations. In Kenya, a
department was established in 2018 to integrate national organ, tissue, and blood transfusion management.
Additionally, because there is a greater demand than there is supply, six countries; Algeria, Cote d'lvoire,
Ethiopia, Kenya, Namibia, and Uganda established a framework for cooperation or an agreement with partners
to allow patients to receive transplants abroad.®®However, Kenya has already drafted new legislation which
covers the donation of organs and tissues from both living and deceased donors, and eight Member States

intend to adopt new legal requirements.®’

Much legal energy has been dissipated on debate on the legality of organ donation and transplantation under
Nigeria’s National Health Act 2014.The promulgation of the national health bill into law by former president
Goodluck Ebele Jonathan is the first statutory and comprehensive legislation in the country to regulate and
legitimatize a medical procedure that is absolutely extra ordinary. Developed countries like United States of
America and United Kingdom where organ donation has become a routine had a time where organ donation
and transplantation were rudimentary and their lawyers struggled to account for the legality of the procedure
under their prevailing legal system.®® At that time, it was strongly believed in some respectable legal circles
that extraction of an organ from a living donor for transplantation into a recipient would amount to a criminal
offence since the extracted organ would not be said to be for the treatment of the donor.8°Key sections of the
Act are section 51, section 48(3) section 53 and section 51 section 48 (1) provides the architecture of live
organ donation in Nigeria and uses informed consent of a donor as the applicable regulatory model while
section 51 of the act deals with the issue of licensing for the practice of transplantation. In other words, no
hospital in Nigeria can undertake transplantation procedure unless it is dully authorized or licensed pursuant
to regulations or criteria prescribed by the national tertiary health institutions standards committee under
section 54 of the Act.

Thus section 51 of the Act ensures that only authorized and specially licensed hospitals can provide
transplantation services and even in such hospitals no transplantation procedure can take place without further
internal controls such as consent of the appropriate officer of the hospital and the permission of an independent
tissue transplantation committee of the hospital®®. Without section 51, the common law permits every hospital
and qualified doctor to offer transplantation services subject to provided that the consent of the donor and

recipient of an organ as well as the use of medical negligence theory to ground the transplantation surgeon ‘s

8 The Abuja Declaration, Ten Years on. Geneva: World Health Organization; 2001:
,<https://www.who.int/healthsystems/publications/ Abujal0.pdf >

87 Ministry of Health, Kenya. 10 years and 200 transplants later! KNH celebrates a milestone. (2019).
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8Moshood Aliyu, ‘Debate On The Legality Of Organ Donation And Transplantation Under The New National Health Act 2014°
The Guardian February 26 2015

%lyioha and Nwabueze , Comparative Health Law And Policy : Critical Perspectives On Nigerian And Global Health Law
(London And New York :Ashgate Publishing limited 2015)10.

9Section 51(3).
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liability. this in essence section 51 is wisely intended to obviate the application of c common law which would

have rendered the provision of the transplantation procedures a free for all medical procedure. again the issue
of the donor’s consent to organ donation is within section 48. Clearly, section 48(1) (b) a bit introduces the
principle of patent doctrine of informed consent. As informed consent is an ethical and legal doctrine that
requires health care professionals to obtain consent of their patients before treatment is administered or surgery
is performed. the principle of patients’ autonomy recognizes the right of every patient to decide what is to be
done to his or her body.

Informed consent arose because of the Nuremberg trials. Principle 1 of the Nuremberg code stipulates the
requirement of voluntary consent as essential to the grant of consent for research purposes accompanied by
the individual ‘s knowledge and understanding of the nature of issues. Section 23 of the National Health Act
provides for the doctrine of informed consent. “Consent” implies agreement or acquiescence. But according
to clinical trial Directives® Consent is defined as a decision that must be freely made by any person capable
of giving consent, must be in writing, dated, and signed.®? A person has the right to be given all the information
about the proper procedure, pros and cons if the decision about the procedure is to be taken before a person

shall be given his consent .%

Section 41(1) (b) of the act does not define what constitutes medical investigation and treatment in emergency
cases. Although the National Health Act of 2014 is extensive, it should not be interpreted as having addressed
every scenario or gap; the Human and Tissue Act of 2004 in England and Wales addressed every possible
scenario. Like other people around the world, Nigerians are extremely jealous of the parts of their bodies that
they carry, and they guard them with care. This view stems from the general idea that the human body is
sacred and that it is our responsibility to keep it free from all forms of encroachment. The majority of Nigerians
believe that no part of the body is disposable. The average Nigerian would rather keep his or her organs than
donate them for the benefit of a neighbour, even in cases where the body's metabolism and other vital processes
can continue unhindered.® The matter is made worse where the organ in question is that of a deceased person.
In such instances, the matter transcends the realm of the donor and becomes a complex web in which relatives
and family members begin to invoke cultural traditional, as well as religious norms, presenting the norms as
a matter of life and death for all concerned. % It is in this battle of wits that esoteric practices such as corpse
mystification and ancestors worship come to the fore, with the result that more often than not, these

cultural/religions prohibitions end up trumping existing legal norms, with the law consistently having to

%1 Article 2 (j) of the Clinical Trials Directives 2001/20/EC

92§ Salihu, ‘Right to Information in Clinical Research: A Case Study of Pfizer Clinical Trial in Kano’. (2013) Abuja Journal of
Private and Comparative Law Vol.2 P.91
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contend with age-long values that the people consider inalienable.®® This has been the Nigerian experience so

far, such that matters regarding cadaveric donations have remained a pipe dream.

Nevertheless, inadequate regulatory frameworks frequently fail to provide the effective oversight required for
the implementation of quality and safety standards for organ transplantation. It is very difficult to eradicate
organ transplant tourism because it is one of the most profitable illegal activities in the world. While the
number of transplants performed worldwide has been in steady increase, the need for transplants is also
increasing as demand far outstrips supply.®’ Several resolutions, endorsed by the World Health Assembly and
the United Nations General Assembly, articulate the need to improve the availability, quality and safety of
organ and tissue donation and transplantation, as well as to prevent and combat trafficking in human organs.%®
In May 2010, the Sixty-third World Health Assembly adopted resolution WHA63.22, in which it endorsed the
updated WHO Guiding Principles on Human Cell, Tissue and Organ Transplantation and provided strategic
directions to support progress in human organ, tissue and cell donation with the aim of maximizing the benefits

of transplantation, meeting the needs of recipients, protecting donors and ensuring the dignity of all involved.®®
4.International Standards Governing Donation and Transplantation

The World Health Organization (WHO) issued “Guiding Principles on Human Cell, Tissue and Organ
Transplantation”, which the 63rd World Health Assembly endorsed in May 2010 through resolution
WHAG3.22. ®These principles govern the removal of organs from both deceased and living donors for the
purpose of transplantation.®They offer key international guidelines, such as the necessity of developing
deceased donor programs; preventing physicians who determine a potential donor's death from having a
conflict of interest by forbidding them from participating in the removal of the donor's organ or in the care of
the intended recipient; and obtaining the consent of the deceased donor, if any. In contrast, living donors
should generally be legally and genetically eligible for donation (e.g. spouses]or emotionally related to their
recipients (unless such related persons and recipient do not match well immunologically); living donors have
to give informed and voluntary consent; living donors should act willingly and free of any undue influence or
coercion and need to be informed of the probable risks, benefits and consequences of the donation in a
complete and understandable fashion; the need to ensure professional care of donors and well-organized
follow-up; the need to strictly apply and monitor criteria for donor selection and to allocate organs based on
clinical criteria and ethical norms, not financial considerations; and organs shall not be removed from minor

(and legally incompetent) donors, except when such is allowed under national law for narrowly defined cases.
102
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WHAG63/2010/REC/1, Resolution WHA63.22 and Annex 8.
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Also organs should only be donated freely, without any monetary payment or other reward of monetary value

(except for the reimbursement of reasonable and verifiable expenses incurred by the donor, such as loss of
income); purchasing, or offering to purchase organs for transplantation, or their sale by living persons should
be banned.®® However, The National Health Act does not prescribe the process of obtaining and recording
consent for cell, tissue and organ donation in the light of international ethical standards.'®There are also other
international professional guidelines, recommendations and principles that seek to develop universal standards
concerning organ donations, namely the Consensus Statement of the Amsterdam Forum on the Care of the
Living Donor and the Declaration of Istanbul on Organ Trafficking and Transplant Tourism, with the latter
governing both living and deceased donation. The Universal Declaration on Bioethics and Human Rights
(2005) is perhaps the most influential international document that establishes the common principles and rules
for resolving moral dilemmas prompted by development of medicine.!® In fifteen bioethics principles,% the
Declaration stipulates the basic values which should guide scientific and technological development and
responsible approach to bioethics, particularly welfare, autonomy and consent, personal integrity, privacy and

confidentiality, solidarity and cooperation, equality, etc..

Acting in accordance with good clinical and scientific and research practice is also prescribed in other
documents, adopted before and after the 2005 Universal Declaration on Bioethics and Human Rights. The
Hippocratic Oath is commonly referred to as the source of moral guidelines in medicine. The contemporary
version of this pledge, which physicians take when entering into the medical profession, is found in the Geneva
Declaration of the World Medical Association (1948),'%"whereby practitioners commit to perform their
professional duties with due respect for human life, wellbeing and humane aims of medicine. The first
contemporary set of ethical principles governing research on human beings was established by the Nuremberg
Code (1947).1% It was composed of ten principles that served as the cornerstone for establishing the norms of
humane behaviour towards both research participants and anyone receiving healthcare services. This Code is
significant because it established the standards for an informed consent, including the requirement "to explain
to human subjects the nature, purpose and duration of the experiment, method and means to be used,
inconveniences and risks that may be expected by them and effects upon his/her health or bodily integrity."

These principles were further developed in declarations and conventions passed later.

103 AA Rafindadi. Hand Book of Forensic Medicine. (Zaria Amana Publishers Ltd 2004).103
104 g1 Salihu, ‘Transplantation of Human Organ: The Need for Right to Consent and The Nigerian National Health Act 2014’
(unpublished course Material) Private and Commercial Law Dept. Bayero University, Kano Nigeria.

195 The Universal Declaration on Bioethics and Human Rights (2005), United Nations Educational, Scientific and Cultural
Organisation, UNESDOC Digital Library; https://unesdoc. unesco.org/ark:/48223/pf0000146180

106 Bioethicists reflect on the ethical principles which should guide the development of science and ensure the greatest welfare of
individuals, humanity and the world at large. They urge for sustainable scientific progress, which will not be inhibited by an
excessive legal intervention but will not jeopardise the most significant human and social values.

197 The Geneva Declaration of the World Medical Association (1948) was amended at the WMA assemblies in Sidney (Australia)
in 1968 and in Venice (Italy) in 1983; <https://www.wma.net/policies-post/wma-declaration-of-geneva/> accessed 29 July, 2024
198The Nuremberg Code (1947), < https://history.nih.gov/research/downloads/ nuremberg.pdf>

TIJER2504174 | TIJER — INTERNATIONAL RESEARCH JOURNAL www.tijer.org | b257




TIJER || ISSN 2349-9249 || © April 2025, Volume 12, Issue 4 || www.tijer.org
The Helsinki Declaration on ethical principles for medical research involving human subjects (1964)%° was

adopted at the 18th session of the World Medical Association in 1964. The obligations from the Geneva
Declaration (1948) and the International Code of Medical Ethics (London 1949) were supplemented with rules
(recommendations) for physicians dealing with clinical trials. The Helsinki Declaration was amended in 1975
(at the 19th session of the World Medical Association, in Tokyo), by introducing recommendations for the
medical community conducting biomedical research involving human beings. However, despite strategies to
enlarge the donor organ pool, organ scarcity developed into a worldwide problem. Transplantation is
becoming a victim of its own success, with demand for organs far outpacing supply.

5. Human Organ Trafficking in Africa

Whenever there is a shortage of a certain resource, there is a chance that a black market will emerge to make
up for it.}% This is the case with transplantable human organs. The lack of organs is by no means a recent
issue. Since 1980, researchers have been trying to find a solution for this worldwide issue .*** Human organ
trafficking is a serious problem in Africa . it is a major region of origin for victims who are trafficked into
other parts of the world such as western Europe and the Middle East. *2 The unlawful trafficking in human
organs for transplantation known as organ harvesting is an increasing global concern. Organ harvesting, which
can occur as a result of coercion, fraud, or kidnapping, is the unlawful removal of organs from people without
their consent, usually for the purpose of transplantation or commercial sale 3 It can happen as a result of
compulsion , fraud or abduction and may exploit vulnerable persons, particularly those living in poverty or
marginalized groups. Abduction or kidnapping maybe applied. This not the same as lawful organ
transplantation which involves the voluntary and altruistic donation of organs for the purpose of saving lives
or improving health. Legal organ transplantation takes place inside regulated framework with strong ethical

criteria and donor recipient informed consent.!4

Organ transplants have prolonged and improved the lives of hundreds of thousands of patients worldwide.
Demands for this treatment however exceeds organ availability. Thus, a lot of people die every year waiting
for this procedure. The desperate need for organ transplantation surgeries has given rise to a lucrative
transnational criminal enterprise that enables organ seekers to purchase organs from donors. This practice is
referred to as organ trafficking which is illegal in most countries!®® lllegally trafficked organs are very

expensive with the purchase being wealthy individual while the victims are commonly from poor vulnerable

109 The Helsinki Declaration on ethical principles for medical research involving human subjects (1964),
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Regional Court of Kwa-Zulu-Natal) unreported case number 41/1804/2010 of 8 November 2010

and Allain 2011 Med L Rev 117-122.
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populations in developing countries with many being reported to have been misled , coerced or otherwise

forced into selling their organs.*® While trafficking is an internationally recognized problem attempts to
prevent and prohibit it have experienced limited success.!!” A global shortage of organs for transplantation
has given rise to a lucrative trade in trafficking organs or trafficking persons for the purpose of organ

transplantation.t®

Nevertheless, the progress of organ transplants remains tarnished by numerous instances of how trafficking in
human beings for the purpose of organ removal (THBOR) and of patients who travel abroad to purchase
organs from poor and vulnerable communities.!® THBOR is a separate term used to describe the human
trafficking aspect of this criminal activity. It is a lucrative illegal trade.?® In 2021, more than 144,302 organ
transplantations were performed globally, according to the Global Observatory on Donation and
Transplantation (GODT).!?! The GODT estimates that around 10% of the transplants involve illegally
acquired organs, which would mean about 14,000 organs trafficked in 2021 with organ trafficking generating
between 840 million and 1.7 billion USD annually.'?> As early as 2007, the World Health Organization
(WHO) estimated that between 5 and 10 per cent of global organ transplants are performed using illegally

sourced organs from paid donors each year.?

People may be tricked into thinking they are travelling for a job or some opportunity, some may be drugged
or forced. An organ trafficking victim in Nepal who was tricked , drugged before waking up without a kidney
bemoaned the need for the perpetrators to face consequences for the harm they had caused to his body, stating
that he could no longer perform hard labour or stand for extended periods of time.'?* These practices are
fuelled by the ongoing global organ shortage and are made more common by the lack of effective legislation
and enforcement mechanisms to stop THBOR. THBOR is one of the least reported types of human trafficking
globally because of the covert nature of the crime, the lack of knowledge about it among law enforcement
agents, and the lack of information exchange between the police and medical communities .12 Also several

local, regional, and international laws and treaties have defined trafficking in persons for the removal of an
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121 Global Activity in Organ Transplantation Estimations 2019°, Global Observatory on Donation and Transplantation, 2019,
http://www.transplant-observatory.org/wp-content/uploads/2021/04/glorep2019.pdf accessed 3 July 2024.

122 Cornell (n 120).

123'Y Shimazono ,‘The state of international organ trade: A provisional picture based on integration of available information’,
Bulletin of the World Health Organization, 2007.

124 Cornell (n 113).

125 ¢Global Report on Trafficking in Persons’, UNODC, 2020, United Nations Publication.
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organ. It is noteworthy to begin by pointing out that the first international legal document that defines

trafficking for the removal of organs is the Trafficking in Persons Protocol, also known as ‘the Protocol.’'?5

Article 3, (a) of the Protocol states that the crime of trafficking in persons is committed when someone is
recruited, transported, transferred, or harboured through the use of force, coercion, fraud, or deception by
another person for the purpose of exploitation. This article acknowledges that, on occasion, human trafficking
takes place as a result of power abuse, the exploitation of a vulnerable person, or the payment or receipt of
benefits in exchange for the consent of an individual in a position of control over another individual. It's
interesting to note that the definition of exploitation in the article includes organ removal. Going by the
definition offered under this Protocol, three ingredients must be established before the crime of trafficking in
persons for organ removal may be proven: a. It must be demonstrated that the person(s) were recruited,
transported, transferred, harboured, or received; b. A person must be obtained by threat or actual use of force,
compulsion, kidnapping, fraud, deception, abuse of authority or a position of vulnerability, or by payment or
benefit-giving to obtain the consent of a person in control of the victim in order for their recruitment,
transportation, transfer, harbouring, or receipt of the person(s); and c. To inappropriate tamper with human

organs.

Article 4 (1) imposes an obligation on state parties to the Convention to criminalise the intentional removal
of human organs, whether from living or deceased donors, where either consent was not obtained or removal
was not done within the purview of the domestic law. Trafficking in human beings for the purpose of organ
removal (THB/OR) is encompassed within the definition of trafficking set out in the Palermo Protocol to the
2000 UN Convention against Transnational Organised Crime.!? It should be mentioned that Article 4 (1)
makes it illegal to remove human organs for financial gain. Owing to the alarming rate at which Nigeria's
economy is failing, it has been observed that more and more Nigerians are becoming victims of forced or
coerced organ removal. One of the most prioritised destinations of trafficking in person for organ removal is
the United Kingdom due to the technological advancement.*?® and the improved technical know-how of the
country to carry out the procedure.'?® Interestingly, both the United Kingdom and Nigeria have domestic
legislation regulating organ donation, removal, or transplantation, yet the crime of trafficking persons for
organs is on the increase.’®® The most recent of this phenomenon is the case of a senator of the Federal

Republic of Nigeria Ike Ekweremadu, Beatrice Ekeeremadu (his wife), and a medical doctor guilty of

126 protocol to Prevent, Suppress and Punish in Trafficking in Persons Especially Women and Children, supplementing the United
Nations Convention against Transnational Organised Crime adopted on 15th November 2000 but enforced on 25th December,
2003 by the United Nations General Assembly Resolution 55/25 <https://www.ohchr.org/en/instruments-
mechanisms/instruments/Protocol-prevent-suppress-and-punish-trafficking-perons> Accessed 25 August 2024.

127 OSCE Office of the Special Representative and Coordinator for Combating Trafficking in Human Beings,

Trafficking in Human Beings for the Purpose of Organ Removal in the OSCE Region: Analysis and Findings,

Occasional Paper Series no. 6 (July 2013). ISBN: 978-92-9234-440-5

128 pA Aidonojie, OO Anne, OO Ikubanni, AA, Oyebade, Al Oyedeji, and N Okuonghae, “The Challenges and Impact of
Technological Advancement to the Legal Profession in Nigeria given the Covid-19 Pandemic” (2021) Vol.6, No. 4, KIU Journal
of Humanities, <https://ijhumas.com/ojs/index.php/kiuhums/article/view/1363> accessed 29 August 2024.

129 A Malakooti, ‘The Intersection of Irregular Migration and Trafficking in West Africa and the Sahel: Understanding the
Patterns of Vulnerability” [2020] 4-80 https://ec.europa.eu/trustfundforafrica/sites/default/files/the-intersection-of-irregular-
migration-and-trafficking-in-west-africa-and-the-sahel-gitoc.pdf accessed 9 September 2024.

130 Damilola Olufemi, “Organ Trafficking: UK Sentences Ekweremadu to 10 years Imprisonment”. Available at
https://punchng.com/breaking-organ-trafficking-uk-court-sentences-ekweremadu-to-10-years-imprisonment/ Accessed 5
September 2024
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trafficking in person for organ removal under the Modern Slavery Act .3 The couple were convicted for

facilitating the travel of a 21 years old Lagos trader to London for the harvesting of his kidney for the treatment

of Sonia Ekweremadu, the daughter of Ike Ekweremadu who had been in sick bed for kidney failure.**?
6. Analysis of the Legal Frameworks on Trafficking in Persons for Removal of Organ

Under this heading, this research shall consider Nigeria under this discourse and Human Trafficking in the

context of Africa as a general discourse,
(1) Nigerian Legislation
(a). The Trafficking in Persons (Prohibition) Enforcement and Administration Act, 2015

Nigeria is one of the signatories to the Protocol to Prevent, Suppress and Punish Trafficking in Persons
Especially Women and Children. As a response to the legislative obligations imposed on it by the Protocol,
the Nigerian government enacted the Trafficking in Persons (Prohibition) Enforcement and Administration
Act to combat the cases of human trafficking in the country. This is a conscious demonstration of the
commitment of the Nigerian government to fight human trafficking whether or not for the removal of human
organs. In Nigeria, the practice of trafficking in persons, whether for organ removal or not, is prohibited.
Section 13 of the law criminalizing trafficking in persons in Nigeria provides that every act of human
trafficking is prohibited in Nigeria. *** While Section 2 subjects anyone who recruits, transports, transfers,
harbours, or receives another person through the use of force, fraud, abduction, abuse of power, or the position
of vulnerability to transport, transfer, recruit, or receive another for the sole purpose of exploitation of such
person is liable to a fine of not less than Two Hundred and Fifty Thousand Naira (N250, 000) and

imprisonment of not less than two years.
(b). The Constitution

Although it may not have mentioned "organ removal™ directly, the Nigerian Constitution contains a
noteworthy clause that forbids subjecting anyone to cruel or degrading treatment. '3 Section 34(1) forbids
anyone from torturing, enslaving, or treating inhumanely any person, while also guaranteeing respect for the
dignity of every individual. The aforementioned provisions make it abundantly evident that "trafficking a
person for organ removal” is not specifically mentioned. Nevertheless, any person who is trafficked for organ
removal is subjected to cruel and degrading treatment, which is a disrespect for their dignity. Similarly, the

act of trafficking itself infringes upon the victim's right to personal freedom. It is crucial to emphasise that

181 UK Finds Ekweremadu, Wife, Others Guilty of Organ Harvesting. <https://www.vanguardngr.com/2023/03/uk-finds-
ekweremadu-wife-others-guilty-of-organ-harvesting Modern%20Slavery%20Act>Accessed 12 September 2024.

132 Aderemi Olubunmi Oyebanji, ‘A Comparative Study of the Legal Framework On Trafficking in Persons for Organ Removal in
Nigeria and The United Kingdom (2023) Unizik, Law Journal 19, (2).

133 The Trafficking in Persons (Prohibition) Enforcement and Administration Act, 2015, Federal Republic of Nigeria Official
Gazette, Vol. 102, No. 32, 2015

134 1bid.

135 Constitution of the Federal Republic of Nigeria, 1999(as amended).
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other laws are based on the Constitution, which serves as their foundation. Thus, Section 1 Subsection 3 of

the Constitution is provided.'3®
(c). The National Health Act, 2014

The National Health Act,"*" is the main body of legislation that governs the creation, management, and
regulation of the National Health System and establishes the highest standards for the provision of healthcare
services in the nation. Regretfully, an attentive examination of the legislation indicates that it is the result of
hurried legislative discussion devoid of depth. The law does not specifically address the trafficking of persons
for the purpose of organ removal. The Act doesn't contain any provisions that firmly address organ donation.
No tissue, blood, or blood product may be removed from the body of a living individual without that person's
informed consent, according to Section 48 Subsection 1(a) of the Act. The Act's Section 48 Sub-section 2
further prohibits the selling or commercialisation of such tissue, blood, or blood products. Furthermore, it is
forbidden to remove tissue from someone who is younger than 18 years old. There isn't a single clause in the
Act that even slightly suggests that human trafficking for the purpose of organ removal is a possibility. The
one law that governs the nation's healthcare system is insufficient in this regard. The growth of the illegal
trade is facilitated by the lack of strong laws and enforcement mechanism. A criminal network engaged in the
illicit removal and trafficking of human kidneys was uncovered by the National Agency for the Prohibition of
Trafficking in Persons (NAPTIP) in 2017.138

Numerous individuals, including medical professionals, were detained and charged with offences related to
organ harvesting. In the year 2018. A mass grave in Anambra State containing the bodies of people thought
to have been trafficked in organs was discovered. A man was discovered in Lagos State in 2020 after it was
alleged that he had seduced people with promises of jobs only to kidnap and remove their organs against their
will.13 Following his corrective surgery without intentionally removing any organs or structures, 13-year-old
Adebola Akin Bright was accused of having missing intestines; however, the Lagos State Teaching Hospital
(LASUTH) refuted these claims. The boy passed away soon before the necessary reprieve, despite the state
governor, Mr. Babajide Sanwo-Olu, promising to pursue the boy's treatment overseas.*

(if) Africa in General Discourse.

In an effort to stop organ trafficking, the World Health Assembly (WHA) started work on the first World
Health Organisation (WHO) Guiding Principles on Transplantation in 1987. The WHA endorsed these
guidelines in 1991 (resolution WHA44.25). The World Health Assembly also endorsed the updated WHO
Guiding Principles on human cell, tissue, and organ transplantation in 2010, adopting another resolution
(WHA®B3.22) that identified areas of improvement to improve donation and transplantation practices. These

136 Tt provides that “if any law is inconsistent with the provisions of this Constitution, this Constitution shall prevail, and that other
law shall, to the extent of its inconsistency, be void”

137 National Health Act, 2014 Federal Republic Official Gazette, Vol. 101, No. 145 was passed by the National Assembly of the
Federal Republic of Nigeria on the 27th of October, 2014 with the commencement date of 31st October, 2014

138 Ogundipe,(n113).

139 1bid.

140 1hid.
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resolutions and guiding principles implore Member States to create legislative frameworks that forbid the sale

of organs and provide funding for the advancement of transplantation technology. In 2008, a summit meeting
was held in Istanbul, Turkey, with representatives of international scientific and medical organisations,
government officials, social scientists, and ethicists. The purpose of the meeting was to discuss the pressing
issues of organ trafficking, transplant tourism, and organ sales in light of the world's organ shortage.!** As a
result, nations ratified the Istanbul Declaration on Organ Trafficking and Transplant Tourism, which urges the
establishment of a professional and legal framework in every nation to control organ donation and transplant
operations. The national societies of nephrology institutions in all of North Africa have adopted the Istanbul

Declaration. Only Mali seems to have supported the Declaration among West African nations. 142

All of North Africa's nations have transplant programs, albeit at varying stages of development.*® Transplant
centres have been established in Ghana and Nigeria in West Africa. A national registry for kidney
transplantation and end-stage kidney disease was established in Ghana in 2015.14 C6te d'lvoire authorised
organ donation in 2012, and ten kidney transplants related to living donors were carried out in the nation
between 2013 and 2015.2*° Few countries in North and West Africa have legal requirements in place for organ
and tissue donations from living donors, such as written consent and ethical committee approval. The
Transplantation of Human Organs and Tissues Act (2010) and the establishment of The Higher Committee
for Organ Transplants, which are in charge of overseeing and regulating all organ and tissue transplant
procedures in Egypt, followed the Declaration of Istanbul. In certain other countries, there are no specific
guidelines or bodies to prosecute THBOR; instead, the crime is regulated under the national legislation against
the trafficking of human beings for all purposes, including organ removal. The legislation makes the
trafficking of organs illegal and imposes severe sanctions on doctors, hospitals, and other healthcare facilities
that carry out illicit organ transplant operations. 2017 saw the Legislative Committee of the Egyptian
Parliament approve amendments to the Transplantation of Human Organs and Tissues Act that aimed to
reduce the risks of THBOR and increase penalties for organ trafficking.'“ National legal frameworks in most
African countries seem to be insufficient to ensure the effective oversight needed for the implementation of
quality standards for organ transplantation, and sometimes they only address one aspect of the procedure.'*’

Many nations that run live donor programs based on altruism stipulate that in order to reduce the risks of
THBOR, there must be a relationship between the donor and the recipient. For example, organ transplantation
for foreign patients is prohibited in Egypt (except in cases of marriage to foreigners). However, by falsifying

official documents, Organised Crime Groups (OCGs) are able to pass off false relationships as legitimate

141 Declaration of Istanbul, Preamble.

142TH Jafar, ‘Organ Trafficking: Global Solutions For A Global Problem’,(2009) American Journal of Kidney Disease, PMID:
19880230, 2009. See also< https://www.declarationofistanbul.org/endorsements>Accessed 2 August 2024.

143 N Saraladevi and J Vivekanand, ‘Nephrology in Africa: Forgotten No More’,( 2020), International Society of Nephrology,
<https://www.kidney-international.org/action/showPdf?pii=S0085-2538%2820%2930908-X> accessed 6 September 2024.

144 A Review of Policies and Programmes for Human Organ and Tissue Donations and Transplantations, (2020) WHO African
Region’, Bulletin of The World Health Organization, 98:420-425, <http://dx.doi.org/10.2471/BLT.19.236992> accessed 20
August 2024,

145 Ulasi (n11).

146 ‘Parliament Committee Approves Harsher Penalties in Organ Transplant Law’, Egypt Independent, 4 May 2017,
<https://egyptindependent.com/parliament-committee-approves-harsher-penalties-organ-transplant-law>accessed 6 July 2024.
147 Ulasi (n11) 48
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ones.**® Research indicates that the majority of criminal actors engaged in this kind of crime are people with

close ties to the medical industry. The various key criminal actors interact differently; some move between
phases of the THBOR chain or play multiple roles (e.g., a recruiter may act as a translator, or a former victim-
donor may occasionally become a recruiter). It appears that many parties, each with a specific role, are
involved in THBOR.*® For example, in 2017, open sources reported that the Egyptian Interior Ministry
announced the dismantling of an organ trafficking network in a private clinic in Giza, greater Cairo. These
networks are often transnational and frequently connect with organ recipients through the Internet. Twelve
persons, including brokers, doctors, and nurses, were detained by Egyptian police on suspicion of trafficking
in organs. The kidney donors, who were poor Egyptian nationals, were promised $10,000 USD in exchange
for their kidneys. Organs intended for foreign recipients in return for cash.'*® Similar cases were documented
in 2018, when the authorities closed private clinics and found medical personnel guilty of selling illegal

organs.!

Typically, these professionals are nurses and nephrologists. Medical personnel are frequently unaware of the
illegal nature of organ transplants, even though commercial transplants are frequently carried out in the same
facilities as legal transplants. Medical facilities that perform transplants as well as the associated postoperative
care are referred to as health facilities. Since tissue typing is done in analytical laboratories, these facilities
play a crucial role. The term "tissue typing" refers to a blood test that determines how closely the recipient's
kidney matches the donor's kidney.'®? Thus, laboratories play a key role in the THBOR chain providing
services (tissue typing) for various brokers.'>® Adult victims are more frequently targeted because brokers
look for fully developed organs. Victim-donors typically get less money than what was agreed upon with the
recruiter or broker, and in rare circumstances, they might not receive any of the money that was promised.
Many victim-donors who sold their organs experienced health problems and post-operative complications,
and their financial status did not get better over time. For instance, according to a report that examined the
effects of paid kidney donations in Egypt, 78% of victims said they spent the money within five months of the

donation, and 73% said they were less able to perform labour intensive jobs. 1>

MENACT, “Trafficking of Human Beings for the purpose of Organ Removal in North and West Africa (INTERPOL Analytical
Report 2021 INTERPOL General Secretariat 200, quai Charles de Gaulle 69006 Lyon France) Web: <www.INTERPOL.int>
149 ‘pProject ENACT Strategic Assessment: Overview of Serious and Organized Crime in North Africa’, public version,( 2018)
INTERPOL,

10Egypt Today Staff, ‘4 people arrested over organ trafficking using social media’, Egypt Today, 30 September 2020 ,<
https://www.egypttoday.com/Article/1/92541/4-people-arrested-over-organ-trafficking-using-social-media >accessed 28
September 2024, ‘Egypt: Medical Staff Involved in Organ Trafficking Arrested’, The North Africa Post, 24 August 2017,
https://northafricapost.com/19488-egypt-medical-staff-involved-organ-trafficking-arrested.html accessed 28 September 2024.
181 ‘Bgypt court finds 37 guilty at illegal organ trading trial’, Reuters, 12 July 2018, <https://www.reuters.com/article/us-egypt-
trial-trafficking/egypt-court-finds-37-guilty-at-illegal-organ-trading-trial-id>accessed 18 June 2024.

152 P Terasaki, ‘Tissue Typing’, Encyclopedia of Immunology (Second Edition), Elsevier, Pages 2318-2323, 1998.

183 S Columb, ‘Excavating the Organ Trade: an empirical study of Organ Trading Networks in Cairo, Egypt’, (2017) The British
Journal of Criminology, Volume 57, Issue 6, November 2017.

154 1bid.
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7. Conclusion

An overview of the state of organ and tissue donation and transplantation in the African Region was given in
this paper. The results show that there is significant regional variation in the ability to treat patients requiring
this kind of care. Due to the region's limited capacity for organ and tissue donation and transplantation,
coordinated efforts are required to strengthen funding sources, management and monitoring systems, and legal
frameworks. This study demonstrates that the African Region's nations still have a long way to go in achieving
the objectives outlined in the WHA resolutions and the WHO's guiding principles for organ, tissue, and cell
transplantation. It is true that the region faces a number of significant obstacles, the majority of which can be
addressed by fortifying the legal and regulatory frameworks surrounding organ and tissue donation and
transplantation; investing in the reinforcement of the region’s currently inadequate health systems to guarantee
that donors and recipients receive high-quality care during the transplant procedure as well as aftercare; and
enhancing the region's capacity through international cooperation and intercountry learning, including the

creation of a national strategy for organ and tissue donation and transplantation.>®

International collaborations have also been instrumental in providing training, knowledge, and resource
sharing to support the growth of transplantation programs in Africa. Regional organisations such as the African
Union and the African Society of Transplantation should strive to harmonise policies and guidelines in order
to address the legal gaps and challenges. Through awareness campaigns and public education, such initiatives
should seek to dispel misconceptions, protect the rights of donors and recipients, and advance ethical practices.
The legal frameworks of African nations must be supported by strong regulatory frameworks, such as systems
for oversight, monitoring, and evaluation. This paper argues that while the lack of legal frameworks in Africa
presents obstacles to organ and tissue transplantation, advancements are being achieved. Although this
paper's findings about the worldwide shortage of donor organs continue to be cited as a major contributing
factor to THBOR, organ trafficking has become a lucrative enterprise for organised crime groups (OCGs).
OCGs prey on people with precarious legal statuses (undocumented migrants, asylum seekers, refugees), who
are living in difficult socioeconomic situations, by selling their organs due to the prevalence of large

vulnerable communities.

In addition, criminals who are looking for victims to sell their organs benefit from areas where youth
unemployment is high. Additionally, there is restricted access to medical care; in certain African nations,
follow-up care is covered by living donors, which deters people from making selfless donations. Even after
national legislation against human trafficking was adopted in most African countries, there are still gaps in
the legal frameworks and transplant regulations that do not account for the exploitation of people for THBOR.
Furthermore, there are few specific laws and oversight organisations in charge of observing and authorising

organ transplants. Additionally, there is the corruption canker worm, where brokers typically work in tandem

155 André Loua,a Margot Feroleto,b Aissatou Sougou,a Ossy Muganga Julius Kasilo,a Jean Baptiste Nikiema,a

Walter Fuller,a Stanislav Kniazkova & Prosper Tumusiimea, ‘A Review Of Policies And Programmes For Human Organ And
Tissue Donations And Transplantations, WHO African Region Bull World Health Organ 2020;98:420-425 | doi:
http://dx.doi.org/10.2471/BLT.19.236992Bull World Health Organ 2020;98:420-425| doi:
http://dx.doi.org/10.2471/BLT.19.236992
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with medical personnel and other authorities to disguise an illicit transplant as an authorised procedure.

Generally speaking, organised crime groups and dishonest public officials work together as syndicates to
facilitate human trafficking.'® Victims also tend to underreport the crime. Similar to other types of human
trafficking, victims frequently hesitate to assist law enforcement out of concern that they may be prosecuted
or face reprisals. combined with a lack of awareness within the civil society. Global campaigns to raise
awareness of human trafficking have centred on other forms of exploitation, including labour and sexual

trafficking.

As aresult, the general public frequently lacks awareness of the tactics used by THBOR, the risks of becoming
a victim, and transplant tourism, which makes the problem worse. OCGs have relationships with hospitals that
enable them to provide illegally obtained organs from marginalised communities to meet the demand for
organs. To avoid being discovered by law enforcement, they will present commercial transplantations as
honourable or humanitarian. Travel for transplantation and authorised medical tourism appear to be merging
for THBOR objectives. In Africa, very few law enforcement agencies are aware of THBOR. Most nations'
law enforcement officials have undergone official training on stopping and combating human trafficking, but
nearly none of it has anything to do with the removal of organs. Trainings and other capacity-building
initiatives are more frequently linked to the trafficking of people for the purposes of labour and sexual

exploitation. As a result, THBOR does not appear to be on the security agenda in the African nations.

Tissue and organ donations and transplantations are morally and rationally justified, and they ought to be
supported and promoted for many reasons. The human body experiences some wear and tear as we age and
sustain injuries; in certain cases, this may require replacement or result in death. When there is severe tissue
damage or end-stage organ failure, organ and tissue transplantation is frequently the only effective course of
treatment. Many people who suffer from tissue damage or organ failure go through excruciating physical and
psychological pain. A chance to reduce their pain, improve their mobility, and get back to their regular
activities is provided by transplantation. People can lessen suffering and enhance the quality of life for others
by donating their organs and tissues. As suggested, there is a severe global organ and tissue shortage, which
results in lengthy waiting lists and high death rates for those in need of transplants. People can contribute to
reducing this scarcity and improving the likelihood of finding compatible donors for transplants by giving
their organs and tissues. Thus, for those in need of life-saving transplants, this can shorten wait times and

enhance results.

Nonetheless, a lot of people contend that donating organs and tissues is a moral obligation. It is perceived as
a show of compassion and unity with other people. Donors of organs and tissues have the chance to
significantly improve the lives of others and show their dedication to the welfare and well-being of their fellow
citizens. Donating gives people and their loved ones the chance to positively impact society and make a
meaningful difference. Additionally, organ and tissue transplantation is essential to the advancement of

medical science and the advancement of surgical techniques. By giving, people can find comfort in the

156 Organisation for Economic Co-operation and Development (OECD): ‘Human Trafficking and Corruption’,
<https://www.oecd.org/gov/ethics/human-trafficking.htm>accessed 8 September 2024.
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knowledge that their actions are selfless. The field of transplantation necessitates constant innovation and

research, which propels improvements in surgical techniques, immunosuppressive medications, and post-
transplant care. People who donate their organs and tissues help to improve healthcare procedures and add to
the body of knowledge in medicine. Organ and tissue donation is a selfless and compassionate act that should
be supported and encouraged by many different cultures and religions. Religious beliefs of all kinds ought to
place a strong emphasis on serving others and advancing communal well-being. Donating and transplanting
is in line with these ideals and principles. All things considered, organ and tissue donation and transplantation
offer a chance to save lives, relieve suffering, deal with the lack of available organs, fulfil moral obligations,

leave a lasting legacy, progress medical research, and be in line with cultural and religious beliefs.

In conclusion, even though organ and tissue donation and transplantation in Africa face many obstacles,
though appreciable progress is being made. 7 These arguments emphasise the significance of organ and tissue
donation as a means to improve people’s health and well-being as well as society at large. African nations can
promote safe, ethical, and accessible organ and tissue transplantation practices, ultimately saving lives and
improving health outcomes across the continent. 8 This can be achieved by investing in healthcare
infrastructure and manpower, developing and implementing comprehensive legal frameworks, and raising
awareness and educating the public. The Abuja Declaration, which urged countries to allocate at least 15% of
their annual budget to the health sector, should be effectively implemented to contribute to the attainment of
universal health coverage for all Africans.
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