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Abstract - In India, surrogacy has become a complicated and dynamic topic with entwined social, ethical, and legal aspects. For 

many, it provides a route to parenting, but it also brings up issues of inclusivity, body rights, and reproductive autonomy. By 

outlawing commercial surrogacy and limiting it to charitable partnerships, the Surrogacy Regulation Act, 2021, sought to expedite the 

surrogacy procedure. These strict rules, however, have generated discussions about their effects on the rights of surrogate mothers, the 

marginalisation of LGBTQ+ people and single parents, and the wider ramifications for reproductive justice. 

 

It is crucial to review the current legal system to make sure it still reflects modern reality as public views on family and reproduction 

change. A more flexible and inclusive approach to surrogacy can help close the gap between individual rights and regulations, 

creating a system that protects all parties involved and encourages moral behaviour. This paper examines the wider ramifications of 

India's surrogacy laws, assessing how they affect various groups and suggesting changes that strike a balance between social justice, 

reproductive freedom, and regulation. 
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I. INTRODUCTION  

Surrogacy, a procedure where a woman carries and delivers a child for another individual or couple, has emerged as a significant 

subject of legal and ethical conversation in India. Rooted in the interaction of fundamental rights granted under the Indian 

Constitution, surrogacy poses problems regarding the right to equality, right to privacy, reproductive autonomy, and right to life and 

personal liberty under Article 21. An important step in India's legal framework has been taken with the passage of the Surrogacy 

Regulation Act, 2021, which attempts to safeguard the rights of intended parents and surrogate mothers while addressing issues 

related to commercial surrogacy. The Act has, however, also come under fire for its restrictive clauses, which include restricting 

surrogacy to charitable partnerships and placing tight requirements on intended parents and surrogate moms. 

 

The surrogacy environment has been significantly shaped by the Indian judiciary. The Supreme Court addressed the difficulties of 

parenthood and citizenship in the historic 2008 decision of Baby Manji Yamada v. Union of India, upholding the legality of surrogacy 

agreements. Comparably, the 2010 Jan Balaz v. Anand Municipality case highlighted the difficulties associated with international 

surrogacy and sparked debates about the necessity of comprehensive legislation. The government's attempt to provide a unified legal 

framework for reproductive technologies is shown in the passage of the Surrogacy Act and the Assisted Reproductive Technology 

Regulation Act, 2021. Together, these Acts seek to control surrogacy procedures, stop exploitation, and protect the rights of all parties 

concerned. 

 

Despite these advancements.A number of moral and constitutional conundrums still exist in spite of these developments. Critics 

contend that the ban on commercial surrogacy infringes upon the surrogate mother's autonomy over her body and her right to 

livelihood under Article 191g. Additionally, under Article 14, it has been argued that denying LGBTQ+ people and single parents 

access to surrogacy services is discriminatory. The need for a well-rounded strategy that balances constitutional rights, moral 

considerations, and social standards is highlighted by the developing law around surrogacy. Examining the legal, social, and ethical 

facets of this complicated matter, this paper explores the complex relationship between surrogacy and the Indian Constitution. This 

study aims to provide insights into the changing regulatory landscape and its consequences for reproductive rights in India by looking 

at pertinent laws, court rulings, and constitutional requirements. 

 

 Understanding Surrogacy: A Constitutional Perspective 

A special nexus of constitutional rights, social norms, and reproductive autonomy is represented by surrogacy. As the cornerstone of 

the country's legal system, the Indian Constitution protects a number of essential rights that are directly related to surrogacy. Article 

21, which protects the right to life and personal liberty, including the right to reproductive autonomy as acknowledged in Justice K.S. 

Puttaswamy v. Union of India 2017, is at the centre of the controversy. This historic case established a constitutional basis for 

surrogacy by upholding the right to privacy, which includes the right to make reproductive decisions. However, there are also serious 

issues with equality and non-discrimination raised by the surrogacy practice. While Article 15 forbids discrimination on the basis of 

religion, race, caste, sex, or place of birth, Article 14 ensures equality before the law. There have been discussions over whether the 

Surrogacy Regulation Act, 2021's exclusion of LGBTQ+ people, unmarried people, and non-Indian couples from using surrogacy 

services is consistent with the equality and non-discrimination clauses of the constitution. Opponents contend that these limitations go 

against the Constitution's intended inclusion.  
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Concerns are raised about the Surrogacy Act's ban on commercial surrogacy in light of Article 191g, which guarantees the freedom to 

engage in any employment, trade, or business. Some contend that the complete prohibition on commercial surrogacy violates the 

surrogate mother's right to bodily autonomy and livelihood, even while the Act attempts to stop the exploitation and 

commercialisation of women's bodies. The constitutional framework's view of surrogacy has been greatly influenced by judicial 

rulings. The Supreme Court emphasised the need to safeguard the rights of all parties involved and the absence of regulation in the 

surrogacy sector in Baby Manji Yamada v. Union of India (2008). The 2010 case of Jan Balaz v. Anand Municipality further 

highlighted the moral and constitutional issues surrounding international surrogacy agreements. Essentially, surrogacy lies at the 

intersection of state involvement, societal interests, and individual rights. The Indian Constitution ensures that surrogacy practices 

respect the values of equality, liberty, and dignity by providing a framework for balancing these conflicting interests. Addressing the 

complex ethical, legal, and social issues surrounding surrogacy in modern-day India requires a nuanced constitutional viewpoint. 

 

II. Historical Evolution of Surrogacy in India 

The legislative framework governing reproductive health, societal shifts, and medical developments have all had a substantial impact 

on the surrogacy industry in India over time. In the past, the idea of surrogacy was conventional and frequently backed by 

mythological and cultural stories. But only in the latter half of the 20th century did its legal and regulatory structure start to take 

shape.  An important turning point in the development of surrogacy in India was the introduction of assisted reproductive 

technologies, or ART, in the 1990s. Under the Indian Contract Act of 1872, surrogacy agreements were first regulated by normal 

contract laws in the lack of legislation. If the fundamental rules of offer, acceptance, and consideration were followed, agreements 

between the proposed parents and surrogate women were regarded as private contracts. The Supreme Court's 2008 ruling in Baby 

Manji Yamada v. Union of India, which brought attention to the legal void surrounding surrogacy in India, was a major turning point. 

This case concerned an international surrogacy agreement in which the surrogate mother was Indian and the commissioning parents 

were Japanese. The Court's intervention emphasised the necessity of precise legal rules to address the rights and obligations of all 

parties, including surrogate mothers and surrogate offspring. 

 

By releasing the National Guidelines for Accreditation, Supervision, and Regulation of ART Clinics in 2005, the Indian Council of 

Medical Research (ICMR) made a major advancement. Though they lacked legal authority, these guidelines sought to regulate ART 

clinics and offered a framework for surrogacy activities. Informed consent, surrogate mother protection, and the welfare of the 

surrogate child were all highlighted in the guidelines. The exploitation of surrogate mothers, who were frequently from economically 

disadvantaged groups in society, resulted from the lack of legally obligatory rules. The government introduced legislative measures in 

response to ethical and social concerns. The first thorough attempt to regulate surrogacy in India was the Surrogacy Regulation Bill, 

2016. It was criticised, meanwhile, for its restrictive clauses, which included severe eligibility requirements for intended parents and a 

ban on commercial surrogacy. 

 

The previous measure was later superseded by the Surrogacy Regulation Act, 2021, which sought to close the gaps and establish a fair 

regulatory framework. Only altruistic surrogacy, in which the surrogate is a close relative and receives no financial compensation 

other than for medical costs, is permitted by the Act. Additionally, it forbids commercial surrogacy, safeguarding the welfare of the 

child and shielding surrogate mothers from exploitation. Court rulings such as Jan Balaz v. Union of India (2010) also influenced the 

development of the surrogacy industry. The Gujarat High Court discussed citizenship for surrogate children in this case and 

underlined the necessity of a standardised legal framework to prevent disputes in international surrogacy agreements.  

 

In conclusion, the history of surrogacy in India shows a slow transition from an unregulated industry to one that is subject to legal 

regulations. The existing regulatory system, which aims to balance ethical considerations, societal norms, and the rights of 

stakeholders in surrogacy agreements, has been developed by the interaction of case laws, guidelines, and legislative actions.  

 

III. Constitutional Provisions Relevant to Surrogacy 

For the purpose of regulating surrogacy and guaranteeing the preservation of social justice, family welfare, and individual autonomy, 

the Indian Constitution offers a number of essential rights and guiding principles. These clauses provide a framework for resolving the 

moral and legal issues related to surrogacy in India. Articles 14, 19, and 21 are important constitutional clauses that directly relate to 

surrogacy regulation. 

 

 Right to Equality Article 14 

This clause guarantees that all parties to surrogacy agreements—surrogate mothers, intended parents, and children—must be treated 

equally under the law. Discrimination on the basis of nationality, socioeconomic class, or gender must be prohibited by law. This 

clause, for example, requires an analysis of the Surrogacy Regulation Act, 2021's ban on commercial surrogacy to make sure that it 

does not unfairly impact particular groups of individuals, such as women from low-income families. Furthermore, regardless of a 

citizen's marital status or socioeconomic background, the law should strive for fair access to reproductive health treatments. 

 

 Right to Freedom Article 19 

The privilege to reside, live, and engage in any trade, business, profession, or occupation is guaranteed under Article 19. Surrogacy, 

however, poses a special difficulty in striking a balance between a woman's right to reproductive autonomy and the government's 

responsibility to control reproductive services. The state's obligation to guard against exploitation and guarantee moral surrogacy 

practices must be weighed against the right to freedom guaranteed by Article 19. There must be safeguards against possible coercion 

or exploitation in the surrogacy process, especially in situations involving commercial surrogacy, even though the freedom to make 

reproductive decisions, such as becoming a surrogate mother, may be considered a component of an individual's right to freedom. 
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 Right to Life and Personal Liberty Article 21 

The Supreme Court has ruled that the right to procreate is one of the aspects of individual autonomy that are covered by the right to 

life and freedom of conscience provided by Article 21. Surrogacy is closely linked to a person's reproductive autonomy and ability to 

make decisions about childbirth and starting a family. The right to reproductive health has been incorporated into the provisions of 

Article 21 pertaining to life, and surrogacy is regarded as a part of this right. In landmark cases like K.S. Puttaswamy v. Union of 

India 2017, the Supreme Court recognised the right to privacy as a fundamental right, which included the authority to make decisions 

on surrogacy and reproductive health. This provision ensures that the surrogacy process is ethical, voluntary, and free from 

exploitation by protecting the civil liberties of prospective parents, adoptive moms, and adoptive children. 

 

 Directive Principles of State Policy Article 38, 39, and 41 

The State Policy Directive Principles The Indian Constitution's DPSPs serve as a guidance for the government in guaranteeing the 

well-being of its people. In particular, Article 38 demands that the welfare of the populace be promoted, whilst Articles 39 and 41 

stress the necessity of a sufficient standard of living and the defence of financial interests. Because they promote the welfare of 

surrogate mothers, who are frequently at risk of exploitation, these clauses are pertinent to surrogacy. It is the responsibility of the 

state to make sure that surrogacy procedures do not negatively impact the financial interests or general welfare of the women who 

participate in them. Therefore, in order to guarantee the physical and financial well-being of surrogate mothers, the government must 

offer social security benefits, medical treatment, and financial assistance. 

 

In summary, the surrogacy-related constitutional provisions aim to uphold fundamental rights like as equality, freedom, and the right 

to life while simultaneously advancing social justice and welfare via the Directive Principles of State Policy. These constitutional 

protections serve as the cornerstone of India's surrogacy laws, which seek to strike a balance between women's rights, reproductive 

autonomy, and the welfare of surrogate children. The difficulty is in reconciling these clauses with the ethical and legal issues that 

currently surround surrogacy in India. 

 

IV. Key Legislation Governing Surrogacy in India 

As worries about the moral, societal, and legal ramifications of assisted reproductive technologies (ART) have grown, so too has 

India's surrogacy laws. The Surrogacy Regulation Act of 2021, the Assisted Reproductive Technology Regulation Act of 2020, and 

other regulations issued by organisations like the Indian Council of Medical Research (ICMR) are the main pieces of law that control 

surrogacy in India. These laws cover all facets of surrogacy, with an emphasis on regulating the surrogacy process and safeguarding 

the rights of intended parents, children, and surrogate mothers. 

 

Surrogacy Regulation Act, 2021 

In India, surrogacy is governed by the Surrogacy Regulation Act, 2021, which prioritises the safety of all parties. It forbids 

commercial surrogacy and only allows altruistic surrogacy, in which surrogate mothers are not paid more than what is necessary for 

their medical care. Only the intending parents' close relatives are permitted to surrogate. The Act imposes stringent requirements on 

intended parents, such as being an Indian citizen, being married for five years, and not having children. Additionally, it guarantees 

that surrogate mothers must provide their informed consent, have at least one child, and be between the ages of 25 and 35. To monitor 

adherence, a National Surrogacy Board is set up. For children born through surrogacy, the Act ensures all legal rights, including 

parental custody and inheritance. 

 

Assisted Reproductive Technology Regulation Act, 2020 

By offering a legislative framework for the regulation of sperm/egg banks and ART clinics in India, the Assisted Reproductive 

Technology Regulation Act, 2020 enhances the Surrogacy Regulation Act, 2021. In order to guarantee moral behaviour, quality 

assurance, and safety requirements for reproductive technologies, the Act requires these institutions to be registered and regulated. All 

parties—egg donors, sperm donors, and surrogate mothers—must also give their informed consent, guaranteeing that they are aware 

of the social, legal, and medical ramifications. In order to oversee clinics and advance the welfare of children born via ART or 

surrogacy, the act suggests creating a National ART and Surrogacy Board. It also seeks to establish consistent standards for ART 

procedures throughout India, addressing moral dilemmas pertaining to the use, donation, and surrogacy of genetic material. 

 

Indian Council of Medical Research ICMR Guidelines 

The Indian Council of Medical Research (ICMR) issued important guidelines for ART facilities and surrogacy procedures prior to the 

Surrogacy Regulation Act, 2021. These rules were crucial for establishing ethical standards even if they were not legally obligatory. 

According to the ICMR recommendations, ART clinics must be regulated by qualified clinicians, maintain accurate medical records, 

and follow informed consent protocols. They highlighted moral surrogacy practices, emphasising the health of the surrogate mother, 

guarding against exploitation, and guaranteeing openness in surrogacy agreements. The recommendations also emphasised the 

significance of confidentiality, especially with regard to the identities of the child and surrogate mother as well as the usage of genetic 

material in ART treatments. 

 

To sum up, India's laws pertaining to surrogacy have changed significantly, with the Assisted Reproductive Technology Regulation 

Act of 2020 and the Surrogacy Regulation Act of 2021 offering a more organised method of controlling ART and surrogacy activities. 

In accordance with the fundamental values of equality, autonomy, and justice, these regulations seek to safeguard the rights of all 

parties concerned, stop exploitation, and guarantee the welfare of children born via surrogacy. 

 

V. Rights of Stakeholders in Surrogacy 

There are several parties involved in surrogacy, and each of them has unique rights that must be upheld to maintain moral and legal 

conformity at all times. The intended parents, the surrogate mother, and the surrogate child are the main parties involved in surrogacy. 

The Surrogacy Regulation Act, 2021, in particular, and the legal framework surrounding surrogacy in India are designed to defend 

these stakeholders' rights, protect them from exploitation, and ensure their welfare. An outline of each surrogacy stakeholder's rights 

is provided below: 
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Rights of the Surrogate Mother 

A vital component in the surrogacy process, the surrogate mother is entitled to a number of rights under the Surrogacy Regulation Act 

of 2021 and other legal frameworks, both before and after becoming pregnant. Informed consent, which guarantees that she is fully 

aware of the emotional, legal, and medical ramifications of surrogacy before consenting to participate, is one of her fundamental 

rights. She also has the right to ongoing medical and psychological assistance to ensure her health both during and after the 

pregnancy. The Surrogacy Act stipulates that no remuneration beyond these expenditures is permitted because commercial surrogacy 

is illegal in India. Surrogate mothers are also entitled to reimbursement for reasonable costs incurred, like as insurance and medical 

bills. In addition, she is entitled to health insurance to cover any medical emergency that may arise during pregnancy or childbirth. 

Lastly, the law protects her from being compelled to give up the kid before she has fully healed physically and emotionally by 

guaranteeing her postpartum rights, which include enough time for rest and recuperation. 

 

Rights of the Intended Parents 

Under the Surrogacy Regulation Act of 2021, intended parents—those who wish to conceive through surrogacy—are granted certain 

protections. The Act gives intended parents full custody rights and legal parenting for the child born through surrogacy, 

acknowledging them as the kid's biological parents. In order to prevent abuse of the surrogacy procedure, the law also establishes 

eligibility requirements, guaranteeing that intending parents be childless and have been married for at least five years. In India, 

surrogacy is only allowed for Indian citizens or Indian citizens living abroad. Regarding the medical aspects of surrogacy, such as 

choosing the surrogate and using assisted reproductive technologies like IVF, intended parents are also free to make their own 

selections. Additionally, the legislation shields them from the dangers of commercial surrogacy, guaranteeing a controlled and 

equitable procedure that protects the child's and surrogate's welfare. 

 

Rights of the Child Born Through Surrogacy 

Surrogate children are entitled to complete legal protection, guaranteeing that their rights are upheld. The child has complete 

inheritance rights and the right to be listed on the birth certificate, making them legally recognised as the intended parents' child under 

the Surrogacy Regulation Act of 2021. The kid is entitled to Indian nationality if the intended parents are Indian nationals, and 

nationality may be awarded in accordance with applicable legislation in the event of Indian citizens living abroad under OCI. The 

child's welfare is also guaranteed by the law, which places a high priority on providing them with a safe, healthy environment free 

from abuse or harm. The child also guarantees the same legal and financial rights as a biological kid by inheriting property from the 

intended parents. 

 

Rights of the Surrogacy Clinics and ART Banks 

According to the Assisted Reproductive Technology Regulation Act of 2020, ART banks, surrogacy clinics, and direct stakeholders 

all have significant legal rights and obligations. These organisations are permitted to function in compliance with the rules set forth by 

the National ART and Surrogacy Board, guaranteeing that moral principles and security requirements are followed during the 

surrogacy procedure. Their duties include upholding the greatest standards of medical care, being open and honest about how they 

operate, and making sure that the practices they employ are optimal for the intended parents as well as the surrogate mother.  

 

In conclusion, Indian law protects the rights of all participating in surrogacy, guaranteeing a just and controlled procedure for all. In 

order to ensure that no stakeholder is taken advantage of and that ethical, medical, and legal standards are maintained throughout the 

surrogacy process, the Surrogacy Regulation Act, 2021, along with other pertinent laws, lays out the rights of intended parents, 

surrogate mothers, the child, and even clinics and ART banks. These rights are essential for upholding the morality of surrogacy 

procedures and advancing the wellbeing of all parties concerned. 

 

VI. Ethical, Social, and Legal Challenges 

Many ethical, social, and legal issues surrounding surrogacy, especially in India, have generated discussions among the public, legal 

professionals, and legislators. Although surrogacy provides many couples with a route to parenting, the practice presents difficult 

questions about the rights of the parties, social standards, and the legal safeguards required to guarantee moral behaviour. Some of the 

most notable difficulties in each of these fields are listed below: 

 

Ethical Challenges 

The exploitation of women, particularly in commercial surrogacy, which is now illegal in India, is one of the main ethical concerns 

surrounding surrogacy. Critics contend that economically poor women may be exploited by surrogacy, especially in developing 

nations like India, where they may be pressured to become surrogates for financial gain, raising concerns about their autonomy and 

consent. Furthermore, surrogacy is frequently perceived as the commercialisation of women's bodies, turning pregnancy and 

childbirth into a business deal. This raises questions regarding the surrogate mother's dignity as she is treated as nothing more than a 

reproductive tool. Another important consideration is the surrogate's psychological and emotional state, since the anguish of having to 

part with the child after nine months of pregnancy may have long-term psychological effects. Last but not least, surrogacy presents 

moral dilemmas pertaining to the welfare of the kid, such as the child's right to know their biological heritage, the possibility of 

prejudice, and the child's legal identification at birth. 

 

Social Challenges 

Numerous societal issues that affect both individuals and communities are brought about by surrogacy. One major problem is the 

stigmatisation of surrogates, which can lead to social isolation and public scrutiny, particularly in cultures with traditional views on 

motherhood and family. They are sometimes perceived negatively as women who have "given up" their child. Furthermore, because 

third parties are involved in the reproductive process, surrogacy can upset established family relations and lead to conflict between 

intended parents, their families, and the surrogate mother. The problem is made more difficult by cultural conventions and attitudes, 

especially in conservative nations where surrogacy may be viewed as going against conventional family structures that place an 

emphasis on biological links in parenthood. Lastly, surrogacy poses concerns to women who are already at risk, especially in nations 



TIJER || ISSN 2349-9249 || © April 2025, Volume 12, Issue 4 || www.tijer.org 

TIJER2504070 TIJER – INTERNATIONAL RESEARCH JOURNAL  www.tijer.org a485 
 

like India where women may turn to surrogacy as a means of escaping poverty due to economic hardship. They run the risk of being 

taken advantage of by intended parents and surrogacy companies, nevertheless, because of their financial weakness. 

 

Legal Challenges 

In India, surrogacy still confronts many legal obstacles even after regulatory frameworks were put in place. One significant problem is 

the absence of a thorough legal framework. The Surrogacy Regulation Act, 2021, has been criticised for being overly restrictive, 

including prohibiting commercial surrogacy and imposing strict eligibility requirements on intended parents, which has led to 

concerns about the law's flexibility and reach. Another difficulty with legal parenthood and custody is that disagreements frequently 

centre on the legal parents, particularly when the surrogate mother asserts her parental rights. Securing parental rights can be difficult 

and time-consuming, even if intended parents are usually acknowledged as the legal parents. Legal disputes have also resulted from 

international surrogacy agreements, since foreign intended parents have had trouble getting citizenship or immigration status for their 

surrogate children born in India. Additionally, courts have grappled with instances concerning the rights of intended parents, children, 

and surrogate mothers, leading to conflicting rulings that have generated uncertainty. Finally, the abuse of legal loopholes raised 

questions about the fairness and transparency of surrogacy agreements, especially in the past when commercial surrogacy was more 

prevalent. 

 

Critical ethical, social, and legal concerns are still brought up by surrogacy, and these need to be addressed by careful regulatory and 

legislative frameworks. Although surrogacy gives many people the opportunity to become parents, it also presents serious difficulties 

that must be managed carefully and sensitively to the needs of all parties—surrogate mothers, intended parents, and the children born 

via surrogacy. A balanced strategy that respects the needs and goals of intended parents while preserving the rights and dignity of 

women and children is needed to address these issues. 

 

VII. Judicial Trends and Case Laws 

India's legal and constitutional framework has been significantly shaped by the way its judges have interpreted surrogacy. Courts have 

provided guidance on the changing nature of surrogacy legislation by addressing issues pertaining to citizenship, parenthood, 

reproductive autonomy, and ethical considerations. Judicial trend analysis sheds light on how the Indian judiciary has struck a balance 

between state laws and private rights, guaranteeing that surrogacy procedures adhere to constitutional norms. 

 

 Baby Manji Yamada v. Union of India (2008) 
The legal void in India's surrogacy regulations at the time was brought to light by this historic case. Despite the parents' separation, 

the Supreme Court stepped in to guarantee Baby Manji's safe departure after acknowledging the legality of surrogacy agreements. 

Baby Manji was born to a Japanese couple through surrogacy. The case made clear how important it is to have a well-organised legal 

system to control surrogacy. 

 

 Jan Balaz v. Anand Municipality (2010) 
The entitlement of citizenship for Indian surrogate children was at the centre of this case. The Gujarat High Court's decision to allow 

Indian passports for children born to foreign citizens through surrogacy sparked more debates over nationality laws and cross-border 

surrogacy. The case emphasised how important it is for the law to be clear about the rights of surrogate children. 

 

 Justice K.S. Puttaswamy v. Union of India (2017) 
This case upheld the right to privacy as a basic right under Article 21, even though it had nothing to do with surrogacy. The verdict 

reinforced that people have the right to make decisions about their own bodies, including whether or not to use surrogacy as a method 

of reproduction, and thus enhanced the case for reproductive autonomy. 

 

 Suchita Srivastava v. Chandigarh Administration (2009) 
In this instance, the Supreme Court upheld reproductive autonomy as an Article 21 basic right. The idea that reproductive options, 

including surrogacy, should be protected under constitutional guarantees of personal liberty and bodily autonomy was established by 

the case, even though it dealt with abortion rights. 

 

Deepika Singh v. Central Administrative Tribunal (2022) 

The Supreme Court decided that women who become mothers through surrogacy should be eligible for maternity benefits. Surrogacy 

should not be a reason for withholding maternity leave and accompanying benefits, the ruling emphasised, reinforcing the 

constitutional ideals of equality (Article 14) and reproductive rights (Article 21). 

 

Chinmayee Jena v. State of Odisha (2020) 

The Orissa High Court discussed transgender rights in this case, including the right to start a family. The ruling raised concerns about 

whether LGBTQ+ people should have surrogacy rights under Article 14 and emphasised the need for inclusive reproductive rights, 

even if it did not specifically address surrogacy. 

 

Priya Varghese v. Union of India (2023) 

This case contested the Surrogacy (Regulation) Act, 2021's stringent provisions, including those pertaining to LGBTQ+ and single 

parent eligibility. The case has added to the current discussion over changing the Act to guarantee greater access to surrogacy, as the 

petitioner claimed that the exclusion infringed fundamental rights. 

 

XYZ v. Union of India (2023) 

A challenge to the 2021 Act's five-year marriage provision for couples seeking surrogacy was addressed by the Delhi High Court. The 

petitioners contended that the requirement limited reproductive options and was arbitrary and unconstitutional. The case illustrates the 

growing judicial examination of the law's restrictive provisions. 
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High Court Ruling on Altruistic Surrogacy (2023) 

Concerns about the ban on commercial surrogacy were recently addressed in a ruling by the Bombay High Court. The court stressed 

the necessity for a balanced strategy that protects surrogate mothers' rights while avoiding exploitation, acknowledging the possible 

financial problems for them under the altruistic model. 

 

 High Court Cases on LGBTQ+ and Single Parents' Rights 
In this regard, a number of petitions have been submitted against the Surrogacy (Regulation) Act of 2021's exclusion of LGBTQ+ 

people and single parents from surrogacy. These cases represent a continuing discussion about whether such limitations violate 

Articles 14 (right to equality) and 21 (right to life and personal liberty), even if the judiciary has not yet rendered a final decision. 

 

 S. K. Dharmani v. Union of India (2015) 
The Delhi High Court addressed the question of citizenship for children born to foreign nationals through surrogacy in this case. The 

Court's decision that such children may not immediately become citizens of India emphasised the importance of following the law 

when deciding nationality. The complexity of international surrogacy and the absence of a well-defined legal framework pertaining to 

cross-border surrogacy were highlighted by this ruling. 

 

 Role of High Courts in Surrogacy Cases 
The legal concerns of surrogacy have been aggressively addressed by India's High Courts, particularly in cases pertaining to custody 

disputes, parental rights, and surrogate mothers' rights. These courts have ensured that surrogacy agreements comply with legal and 

ethical requirements by offering temporary relief in critical circumstances. The creation of court standards that safeguard the interests 

of all parties involved in surrogacy is a result of the judicial oversight in these circumstances. 

 

Over time, the Indian judiciary has come to acknowledge the rights of individuals in surrogacy agreements as well as reproductive 

autonomy. However, on the grounds of discrimination and violation of personal liberty, the Surrogacy (Regulation) Act, 2021's 

stringent provisions have been contested. Courts have maintained equilibrium by making sure that laws protect fundamental rights 

while preventing exploitation. In India, judicial rulings have had a big impact on the conversation about surrogacy. Even though legal 

frameworks have changed over time, persistent legal disputes and constitutional concerns suggest that more changes might be 

required. Surrogacy regulations can be made to safeguard all parties involved while maintaining moral and legal standards by taking a 

more inclusive and rights-based approach that is in line with constitutional guarantees. 

 

VIII. Policy Gaps and Suggestions 

A framework for regulating altruistic surrogacy has been established under India's Surrogacy Regulation Act, 2021; nevertheless, a 

number of policy loopholes still need to be filled to guarantee improved surrogacy practice protection and regulation. 

 

 Cross-Border Surrogacy: The regulation imposed on foreigners commissioning surrogacy in India is one of the main 

loopholes, and it has affected the country's surrogacy market. Many clinics that had served clients from abroad have closed 

as a result of the law, which is intended to protect surrogate mothers. To guarantee the moral treatment of surrogate mothers 

and protect the rights of intended parents from overseas, the government should think about putting in place a regulated 

framework for cross-border surrogacy that includes explicit criteria. Transparency and strict adherence to legal and medical 

requirements could be incorporated into international surrogacy arrangements. 

 

 Repetitive Surrogacy and Exploitation Risks: Repeated surrogacy agreements by the same woman are not covered by the 

present legislation. Multiple pregnancies for intended parents are permitted for surrogate mothers, which may result in 

exploitation. To stop the overuse of women's reproductive capacities, laws should be put in place restricting the number of 

surrogacy agreements a woman can participate in. After every surrogacy, a woman's financial, psychological, and medical 

health should be checked to make sure she isn't put through recurrent pregnancies without the proper support and care. 

 

 Lack of Post-Surrogacy Support: The postoperative care and assistance of surrogate mothers is not adequately covered by 

the legislation. Priority should be given to surrogate mothers' mental, emotional, and physical health. Mandatory therapy, 

mental health assistance, and sufficient post-surrogacy medical coverage should all be included of the program. Long-term 

healthcare benefits, including as postpartum follow-up treatment, should also be offered to surrogate mothers. 

 

 Inheritance Rights of Children: The Surrogacy Act guarantees that children born via surrogacy have the same legal 

standing as children born naturally, however more specific rules are required regarding these children's inheritance rights. In 

situations when intended parents are not married or surrogates serve as the birth mother, the law might be changed to make 

inheritance and property rights clearer. It would guarantee that surrogate children's legal status is unquestionably safeguarded 

and that they are not denied inheritance rights. 

 

 Regulation of Surrogacy Clinics: Although the Act governs surrogacy, it is vague about how surrogacy facilities are 

licensed and overseen. The operation of surrogacy clinics should be governed by a clear framework that includes regular 

inspections, licenses, and an open mechanism for monitoring and controlling surrogacy activities. This would make it easier 

to guarantee that clinics abide by medical standards, follow ethical procedures, and undergo frequent compliance audits. 

 

 Surrogate Mother’s Compensation: The law forbids commercial surrogacy and only permits altruistic surrogacy, which 

creates questions about surrogate mothers' financial security and remuneration. There are no precise rules about how much 

surrogate moms should be paid to cover their emotional, medical, and physical expenses. In order to ensure that surrogate 

moms receive just pay for the time, effort, and health risks associated with the surrogacy procedure, a consistent structure for 

remuneration should be introduced. 
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 Clarity on Parental Rightsthe Surrogacy Act, 2021 ensures that the legal procedure to be followed in situations where 

parental rights are contested, especially if the surrogate mother chooses to keep the child, is not specified by the law. To 

resolve such conflicts effectively and guarantee that the child's best interests are upheld, clear legal processes should be put 

in place. 

 

In conclusion, even though India has made great progress in regulating surrogacy with the Surrogacy Regulation Act of 2021, there 

are still several policy gaps. The government should address cross-border surrogacy, restrict repeat surrogacy agreements, enhance 

post-surrogacy care, elucidate inheritance rights, regulate surrogacy clinics, pay surrogate mothers fairly, and set up explicit parental 

rights protocols in order to develop a more complete legal framework. These recommendations would guarantee a more moral and 

equitable surrogacy system that safeguards the rights of all parties concerned. 

 

 Conclusion 

In conclusion, surrogacy is a topic of intense discussion and continuous revision in India since it sits at the nexus of many legal, 

ethical, social, and medical issues. Important steps have been taken to establish a regulatory framework that seeks to guarantee moral 

behaviour, defend the rights of intended parents, surrogate mothers, and surrogate children, as well as to protect their wellbeing, 

thanks to the Surrogacy Regulation Act of 2021 and the Assisted Reproductive Technology Regulation Act of 2020. Even while these 

laws have raised much-needed awareness of the problems with surrogacy, there are still a number of obstacles to overcome. 

 

The absence of a thorough and adaptable legal framework that takes into account the subtleties of surrogacy agreements is one of the 

main issues, particularly in cases involving foreign parties and non-traditional family structures. Protecting surrogate mothers from 

exploitation is still of utmost importance, as is making sure they are treated with respect, paid fairly, and given access to sufficient 

medical and psychological assistance. Furthermore, it is necessary to further simplify the legal difficulties involved in determining 

parentage and custody, especially in situations when surrogate mothers may challenge the intended parents' legal rights. Because 

contemporary reproductive technologies frequently conflict with traditional cultural values surrounding motherhood, family, and 

parenthood, surrogacy agreements also pose societal issues. To guarantee that surrogacy is carried out in a setting that respects the 

autonomy and rights of all parties involved, it is imperative to address the stigmatisation of surrogate mothers and the social pressures 

they encounter. 

 

A legal and ethical framework that balances the rights and welfare of intended parents, surrogate mothers, and the children born via 

these arrangements is crucial as surrogacy practices continue to develop in light of these persistent difficulties. In order to promote a 

culture of openness, equity, and protection from exploitation, the regulatory framework must adjust to new technology, societal shifts, 

and global dynamics. Only by taking such a comprehensive approach can surrogacy be carried out in a way that is fair, courteous, and 

humane while providing a workable option for individuals looking to start a family.  

 

A. Towards a Balanced Approach Safeguarding Rights and Ensuring Regulations 

Incorporating robust regulatory measures that safeguard the rights and well-being of all partners while tackling the intricacies of 

contemporary reproductive techniques is necessary for a balanced approach to surrogacy in India. It is essential to make sure 

surrogates' autonomy is maintained throughout the surrogacy process and that they are not used for financial advantage. It is crucial to 

stop the monetisation of women's bodies, which would turn surrogacy agreements into simple business dealings. Clear guidelines for 

informed consent should be established, surrogate mothers should be thoroughly informed of the process's emotional, legal, and 

medical ramifications, and they should receive thorough pre- and postpartum counselling to protect their mental health. It is necessary 

to safeguard the rights of intended parents by guaranteeing transparent legal procedures that establish their parental rights prior to the 

child's birth. In order to enable the intended parents to give the kid the support and care they need from birth, it is important to make 

sure that legal parenthood is obtained as soon as possible. To prevent abuse and exploitation, clear eligibility requirements and open 

surrogate selection processes should also be given top priority.  

 

In addition to protecting persons, a regulatory framework that balances the rights of intended parents and surrogates would guarantee 

that surrogacy continues to be a respectable and moral reproductive option. India can establish a strong system where surrogacy is 

carried out responsibly, with an emphasis on justice, dignity, and the welfare of all parties concerned, by tackling societal issues and 

bringing legal frameworks into line with ethical principles. This well-rounded strategy will protect the rights of intended parents, 

surrogate mothers, and surrogate children while ensuring that surrogacy continues to be a humane choice for people in need of 

reproductive assistance. 

 

Suggestions 

India's constitutional ideals, especially the concepts of equality, dignity, and autonomy, would probably influence surrogacy in the 

country going forward. Fundamental rights guaranteed by the Indian Constitution, including the right to equality (Article 14), life and 

personal liberty (Article 21), and freedom of expression (Article 19), have a direct bearing on the surrogacy procedure. The autonomy 

of surrogates, the dignity of surrogate offspring, and the rights of intended parents must all be respected when these rights are 

exercised. It is crucial that India's legal system stays in line with constitutional ideals as surrogacy laws change. In order to maintain 

surrogacy law's ethical foundation and constitutional soundness, the judiciary must actively participate in its interpretation and 

enforcement. In order for those engaging into surrogacy agreements to be fully informed of their legal rights and obligations, there is 

also an increasing need for legal education and public awareness regarding surrogacy.  

 

In the future, India's surrogacy policy will need to be sensitive to its own ethical and constitutional norms while also adjusting to both 

domestic and foreign viewpoints. India can provide a model for moral and constitutional surrogacy laws that strike a balance between 

the rights of individuals and the welfare of society by protecting the rights of intended parents, surrogates, and children and 

guaranteeing a regulated framework that fosters equity.  
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