
TIJER || ISSN 2349-9249 || © December 2024, Volume 11, Issue 12 || www.tijer.org 

TIJER2412111 TIJER – INTERNATIONAL RESEARCH JOURNAL  www.tijer.org a869 
 

NATURAL LAW VS POSITIVE LAW: 

BRIDGING MORALITY AND LEGAL 

CERTAINTY 
 

 

Virat Kumar, Aditya Khilari 

Law Student, Law Student 

Birla School of Law, 

Birla Global University, Bhubaneswar, India 

 

 

ABSTRACT 

This paper explores the fundamental dichotomy between Natural Law and Positive Law, two pivotal theories 

in legal philosophy. Natural Law is grounded in universal moral principles, asserting that law must align with 

inherent notions of justice and ethics. In contrast, Positive Law is centered on human-made rules, emphasizing 

the authority and validity of laws as they are enacted, regardless of their moral content. The study delves into 

the philosophical underpinnings of these theories, tracing their historical evolution and examining their 

relevance in contemporary legal systems. By analyzing their strengths and limitations, the paper highlights the 

tension between morality and legal formalism in the pursuit of justice. It argues that while Natural Law 

provides a moral compass, Positive Law ensures clarity and predictability in governance. This research 

underscores the importance of integrating both theories to create a balanced legal framework capable of 

addressing the complexities of modern society, reaffirming their enduring significance. 

 

I. INTRODUCTION  

The discourse surrounding Natural Law and Positive Law has shaped legal philosophy for centuries, reflecting 

humanity's quest to understand the essence of justice and the legitimacy of law. These two theories present 

contrasting yet complementary views on the origin, purpose, and authority of law, each with profound 

implications for the structure and function of legal systems. Natural Law is rooted in the belief that laws 

derive their validity from universal moral principles inherent in human nature. Advocates argue that such 

principles are eternal, unchanging, and accessible through reason. This perspective suggests that law must 

conform to higher ethical standards to be just, emphasizing the intrinsic connection between morality and 

legality. Philosophers such as Aristotle, St. Thomas Aquinas, and John Locke have contributed significantly 

to this school of thought, asserting that laws inconsistent with moral truths lack legitimacy. In contrast, 

Positive Law takes a pragmatic approach, asserting that the validity of a law lies in its enactment by a 

recognized authority and its adherence to established procedures. It focuses on the codified and 

institutionalized nature of laws, maintaining that their moral content is irrelevant to their enforceability. 

Thinkers like John Austin and Hans Kelsen4 have championed this perspective, emphasizing legal certainty, 

order, and predictability as the primary objectives of a legal system. The tension between these theories lies at 

the heart of critical questions in jurisprudence: Should laws be evaluated based on their moral alignment, or 

does their legitimacy 

stem solely from their formal enactment? The answers to these questions influence the interpretation, 

enforcement, and evolution of legal norms worldwide. This paper aims to explore the philosophical 

foundations of Natural Law and Positive Law, analyzing their relevance in modern legal systems. By 

examining their strengths and limitations, the study seeks to understand how these theories inform 

contemporary legal discourse and address the complexities of justice, governance, and societal needs. The 
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analysis underscores that while Natural Law provides an ethical framework to critique unjust laws, Positive 

Law ensures stability and order through a structured legal framework. Together, these theories offer valuable 

insights into the nature of law, suggesting that their integration can create a balanced approach to justice. This 

research contributes to the ongoing dialogue on the interplay between morality and legal formalism6, 

highlighting their enduring significance in shaping the legal landscape. 

 

II. RESEARCH OBJECTIVES 

This research aims to explore and analyze the philosophical divide between Natural Law and Positive Law, 

two foundational schools of thought in jurisprudence. By delving into their theoretical underpinnings, the 

study seeks to uncover the principles that govern their approaches to the validity, authority, and morality of 

law. It examines the historical evolution of these theories and their influence on the development of legal 

systems across different eras and regions. The study also seeks to evaluate the practical applications of these 

legal philosophies in contemporary contexts, focusing on their strengths and limitations in addressing the 

complexities of modern governance and justice. It aims to investigate whether Natural Law’s reliance on 

universal moral principles can sufficiently critique unjust laws and whether Positive Law’s emphasis on 

codification and enforcement offers the necessary stability for legal certainty. By conducting a comparative 

analysis of these theories, the research aims to determine how their integration could create a balanced 

framework that incorporates ethical considerations into structured legal systems. This paper ultimately aspires 

to contribute to ongoing debates in jurisprudence, offering insights into how these theories can coexist and 

complement each other to address contemporary legal and societal challenges effectively. 

 

III. RESEARCH METHODOLOGY 

This research adopts a doctrinal methodology to examine the philosophical divide between Natural Law and 

Positive Law. A doctrinal approach is particularly suited for exploring legal theories, as it involves analyzing 

existing legal doctrines, principles, and frameworks through established texts and sources. This study focuses 

on understanding the theoretical underpinnings of the two schools of thought, tracing their historical 

development, and assessing their practical implications in contemporary legal systems. The research draws 

upon a combination of primary and secondary sources. Primary sources include significant judicial decisions 

and legal statutes that reflect the application of Natural and Positive Law in practice. Secondary sources 

encompass books, journal articles, and authoritative commentaries by renowned legal philosophers such as St. 

Thomas Aquinas, John Austin, Hans Kelsen, and H.L.A. Hart. The framework involves a comparative 

analysis of the two theories, evaluating their relevance and application in real-world legal contexts. The 

research critically examines the interplay between morality and codified law, supported by theoretical insights 

and practical case law examples. This study focuses on theoretical perspectives rather than empirical data, 

limiting its scope to conceptual and doctrinal analysis. While this provides a strong foundation for 

understanding the principles and implications of these theories, it acknowledges the lack of empirical 

evaluation regarding their impact on modern governance and justice. Nevertheless, this approach offers 

valuable insights into how Natural Law and Positive Law shape legal discourse and inform contemporary 

jurisprudential debates. 

 

IV. LITERATURE REVIEW 

The debate between Natural Law and Positive Law has long been central to jurisprudence, with numerous 

scholars contributing to the development, critique, and understanding of these theories. This literature review 

examines the contributions of prominent thinkers from both schools of thought, highlighting their theoretical 

advancements and the critiques that have shaped modern legal philosophy.  

 

NATURAL LAW  

Natural Law, rooted in moral principles and universal truths, has evolved over centuries, with foundational 

contributions from key philosophers.  

 



TIJER || ISSN 2349-9249 || © December 2024, Volume 11, Issue 12 || www.tijer.org 

TIJER2412111 TIJER – INTERNATIONAL RESEARCH JOURNAL  www.tijer.org a871 
 

ARISTOTLE  

Aristotle's conception of justice and the "law of nature" provided the earliest philosophical basis for Natural 

Law. In his “Nicomachean Ethics”, he posited that certain principles of justice are universal and not 

dependent on human enactment. He distinguished between natural justice, which is universal, and 

conventional justice, which varies across societies. Aristotle’s emphasis on reason as the tool to discern 

natural laws laid the groundwork for later philosophers to argue that laws must align with inherent moral 

principles to be legitimate. 

ST. THOMAS AQUINAS  

Aquinas built upon Aristotle's ideas, linking Natural Law with divine law. In “Summa Theologica” he argued 

that Natural Law is a part of eternal law, established by God and discoverable through reason. Aquinas 

emphasized that human law must conform to Natural Law to be valid; otherwise, it risks being an unjust law. 

His integration of theology and philosophy provided a strong moral foundation for understanding law, 

influencing later legal systems and the concept of universal human rights  

JOHN LOCKE 

 Locke’s contributions to Natural Law centered on a rights-based approach, profoundly influencing modern 

constitutionalism. In “Two Treatises of Government”10 he argued that individuals possess inherent rights to 

life, liberty, and property, which governments must protect. Locke viewed Natural Law as the moral 

foundation for social contracts, asserting that laws violating these inherent rights lack legitimacy. His 

emphasis on individual rights has had lasting effects on the development of liberal democracies and human 

rights frameworks. POSITIVE LAW Positive Law, in contrast, focuses on human-made laws and their 

validity based on procedural legitimacy rather than moral content. Key scholars have shaped this school of 

thought by emphasizing legal certainty and the separation of law from morality.  

JOHN AUSTIN 

 Austin’s “Province on Jurisprudence” introduced the command theory of law, defining law as “the command 

of a sovereign, backed by sanctions.” He argued that the validity of law depends on its source (the sovereign) 

and enforceability, not its moral content. This framework provided clarity and precision in understanding the 

structure of legal systems, but it has been criticized for failing to address the moral dimensions of law, 

especially in cases of unjust laws.  

HANS KELSEN  

Kelsen’s “Pure Theory of Law” marked a significant advancement in Positive Law by seeking to separate law 

from all non-legal influences, including morality, politics, and sociology. He proposed that the validity of a 

legal system rests on a “Grund norm” (basic norm) that serves as the foundation for all other legal rules. 

While Kelsen’s approach provided a systematic and scientific understanding of law, critics argue that it is 

overly abstract and fails to address the practical realities of law’s interaction with society and morality. 

H.L.A. HART  

Hart built upon and critiqued Austin’s command theory in “The Concept of Law” He introduced the idea of 

the “rule of recognition” which identifies the criteria for legal validity within a system. Hart emphasized the 

distinction between primary rules (obligations) and secondary rules (rules about rules), offering a more 

nuanced understanding of legal systems. However, Hart acknowledged the need for a connection between law 

and morality, arguing that complete separation can lead to a failure to critique unjust laws. 

 

V. CRITIQUES AND CHALLENGES 

The debate between Natural Law and Positive Law has long been central to jurisprudence, but both theories 

face significant critiques and challenges in their application to contemporary legal systems. Natural Law, with 

its emphasis on universal moral principles, is often criticized for its reliance on subjective and culturally 

relative ideas of morality. What one society views as inherently just may differ from another’s perspective, 

leading to inconsistencies in its application. Lon L. Fuller highlights this challenge, noting the indeterminacy 

of such moral standards, which can render Natural Law impractical in pluralistic societies. Additionally, St. 

Thomas Aquinas’s integration of theology with Natural Law, while influential, raises concerns in secular 

contexts. Critics argue that grounding laws in divine principles alienates diverse cultural and religious groups, 
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making such laws less universally acceptable. Furthermore, Natural Law struggles with enforcement, as it 

often lacks mechanisms to reform human-made laws deemed unjust under its principles, potentially creating 

tensions that undermine societal order. Positive Law, by contrast, focuses on the procedural validity of 

human-made laws, but its detachment from morality invites criticism. One major concern is its potential to 

legitimize unjust laws simply because they meet formal procedural requirements. H.L.A. Hart points to the 

danger of such an approach, particularly under oppressive regimes that exploit the rigidity of Positive Law to 

maintain authority while disregarding ethical considerations. This limitation was starkly evident during Nazi 

Germany, where adherence to codified laws justified egregious human rights violations. Another critique of 

Positive Law lies in its overemphasis on the authority of the sovereign, as seen in John Austin’s command 

theory. While this approach provides clarity, it oversimplifies the complexities of modern legal systems, 

particularly in democratic contexts where sovereignty is shared and decentralized. Reconciling these theories 

presents significant challenges. The moral grounding of Natural Law and the procedural certainty of Positive 

Law must be balanced to address their respective limitations. In pluralistic societies, crafting laws that reflect 

universal moral values while ensuring legal certainty is particularly difficult. Additionally, the dynamic nature 

of modern legal systems requires flexibility to adapt timeless principles to evolving societal values and 

complexities. While both theories offer valuable insights into law’s purpose and structure, their inherent 

limitations necessitate an integrative approach to create a just and stable legal framework in contemporary 

governance. 

 

VI. COMPARATIVE ANALYSIS 

The practical implications of Natural Law and Positive Law can be analyzed through landmark international 

cases that demonstrate their application. These cases highlight how these theories influence legal decisions in 

diverse jurisdictions, especially when addressing moral dilemmas and procedural legality.  

 

NATURAL LAW CASE LAWS  

 

The Nuremberg Trials (1945–46) 

The Nuremberg Trials serve as a cornerstone example of Natural Law in action. Following World War II, 

Nazi officials were prosecuted for crimes against humanity, despite the legality of their actions under the Nazi 

regime. The Allied judges applied principles of Natural Law, asserting that certain acts are inherently immoral 

and unjust, regardless of domestic laws. This case affirmed that higher moral principles, such as human 

dignity and justice, transcend national legal frameworks, establishing a precedent for universal human rights 

jurisprudence.  

 

Barcelona Traction Case (1970) 

 In this case before the International Court of Justice (ICJ), the principle of ergo omnes obligations was 

introduced, emphasizing duties owed to the international community. This reflects Natural Law ideals by 

prioritizing moral obligations over national legal constraints, underscoring the universal nature of justice and 

human rights in international law. 

 

POSITIVE LAW CASE LAWS 

 

South West Africa Cases (1966) 

The ICJ’s ruling in the South West Africa cases highlighted the rigidity of Positive Law. The ICJ dismissed 

claims by Liberia and Ethiopia against South Africa’s apartheid policies on procedural grounds, stating that 

the applicants lacked standing. While the decision adhered strictly to the rules of procedure and jurisdiction, it 

was widely criticized for failing to address the broader injustice of apartheid, illustrating Positive Law's 

limitation in confronting moral issues.  
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Trail Smelter Arbitration (1938–41) 

This case between the United States and Canada exemplifies Positive Law’s procedural approach. The 

tribunal addressed transboundary pollution from a Canadian smelter affecting U.S. territory. The resolution 

was based on existing legal principles of state responsibility and territorial sovereignty, demonstrating how 

Positive Law focuses on enforceable agreements and codified rules to resolve disputes. 

 

VII. Comparative Insights 

International cases such as the Nuremberg Trials and Barcelona Traction showcase Natural Law’s strength in 

upholding universal principles of justice, particularly in addressing crimes against humanity and global 

obligations. However, the subjectivity of moral standards and the challenge of applying them uniformly 

across nations remain notable limitations. On the other hand, cases like South West Africa and Trail Smelter 

underscore Positive Law’s role in ensuring procedural certainty and legal order. Yet, these cases also reveal 

its potential to uphold unjust outcomes when strictly adhering to codified laws. Through these international 

examples, the interplay between Natural Law and Positive Law highlights their respective strengths and 

weaknesses in shaping global legal systems. 

 

VIII. CONCLUSION 

The coexistence of Natural Law and Positive Law reflects the dual necessity of morality and procedural 

structure in legal systems. Natural Law, with its emphasis on universal principles of justice and ethics, 

underscores the moral obligations of legal frameworks to uphold human dignity and fairness. It reminds us 

that laws cannot be detached from the moral values that define human societies. However, its reliance on 

subjective moral standards and the challenge of universal application across diverse contexts highlight its 

limitations. On the other hand, Positive Law provides the certainty and enforceability required for societal 

order. By focusing on codified rules and established procedures, it ensures stability and predictability in 

governance. However, its strict separation from morality often leaves it ill-equipped to address the injustices 

that may arise from rigid adherence to enacted laws. The integration of these two perspectives offers a path to 

a more holistic understanding of law. A balanced approach can ensure that procedural rigor does not come at 

the cost of justice and that moral principles are implemented within a structured and enforceable framework. 

Such a synthesis is essential in addressing the complexities of modern legal systems, where diverse societal 

needs and global interconnectedness demand both ethical grounding and legal certainty. In conclusion, 

Natural Law and Positive Law, while distinct, are complementary pillars of jurisprudence, and their combined 

application provides the most comprehensive approach to achieving justice and fairness in evolving legal 

landscapes. 
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